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MAINE RULES OF PROFESSIONAL CONDUCT
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The Maine Supreme Judicial Court has adopted the Maine Rules of
Professional Conduct, effective August 1, 2009. On the same date Maine Bar
Rule 2A (Aspirational Goals for Lawyer Professionalism), Maine Bar Rule 3
(Code of Professional Responsibility) and Maine Bar Rule 8 (Contingent Fees)
have been abrogated, as thegre replaced by the Maine Rules of Professional
Conduct.

To aid in interpreting these new Rules, they are being published with
OEA O0OAAI Al Anh AT i T AT OO AT A OAPT OOA0OGO
Court addressed the Preamble, comments andreporA O6 O 11T OAO A0 Al

The specific rules of the Maine Rules of Professional Conduct are

stated below. To aid in understanding of the rules, a Preamble

from the Maine Task Force on Ethics precedes the rules, and the

text of each rule is followed by cb I AT OO AT A OADPT OOAOGBC
AEA OOAAIT Al Ah ATI T AT OO AT A OAPI OOAOG
and reasons for recommending the rules, discuss the relation of

the new rules to the current Code of Professional Responsibility,

and offer interpretations of the new rules, but the Preamble,
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by the Court.
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MAINE RULES OF PROFESSIONAL CONDUCT
Preamble from the Maine Task Force on Ethics

[1] The Maine Supreme Judicial Court adopted these rules of
DOl ZAOOCEIT 1T Al OAODPI 1T OEAEI EOU O AT 1T OAET /
OAOEAx 1T &£ OEA -1 AA1T 201 A0 1T &£ 00iI £ZAOOEIT 1
acceptance of these rules maximizes conformity with those states embracing
the ABA Model Rules and ab preserves the integrity of the manner in which
Maine lawyers practice law. The ABA Model Rules and the Maine Bar Rules
involve the same core conduct. These rules follow the numbering system used
in the ABA Model Rules and in states ratifying the ABAIles, and as much as
possible, follow the language of the applicable ABA rules.

[LA] These Maine Rules of Professional Conduct are the product of
Task Force study and recommendations, public comment and, as to the Rules
themselves, review by the Maine Sareme Judicial Court. The Maine Supreme
Judicial Court adopts these rules as edited and published here. The Preamble,

SAT DAh #1011 AT OO0 AT A 2ADPTI OOAOGO .1 OAO E/
the Maine Supreme Judicial Court. The Preamble, Scope, Comieand
2ADT OOAO6O0 .1 O0AO AOA DPOAI EOEAA xEOE OE

and illustration.

[2] In some instances language found in the former Maine Bar rules is
imported into a particular provision. In other instances additional regulatory
principles are introduced into a rule. Some rules do not follow the ABA rules,
for example Rule 1.6 Confidentiality of Information. Therefore, it is critically
important that the user of these Maine Rules of Professional Conduct
understand that the Maine Ruts of Professional Conduct are not identical to
the ABA Model Rules.

[2A] The Maine Task Force was instructed to preserve the structure of
the ABA Model Rules (which include Comments) when possible. If provisions
of the ABA Model Rules were not incorportad into these Maine Rules of
001 ZAOGOEIT T Al #11 AOAOh OEI OA OAAOQEITO
Comments. Otherwise, topical and substantive provisions of these Maine



Rules of Professional Conduct appear in the same numbered Rule and
Comment as theABA Model Rules.

[3]
[4]
[S]
[6]
[7]

[7A] In addition to the Maine Rules of Professional Conduct the Maine
Supreme Judicial Court hapromulgated two aspirational goals for lawyers.
One addressegro bono publicoservice. The second addresses the substance
and style of lawyer advertising. These aspirational goals were found at Maine
Bar Rule 2A and 2B, and are now found in Rule 6.1Rro bonoservice) and
Rule 7.2A (lawyer advertising) of these Rules.

[8]
[9]

[Reserved]
[Reserved]
[Reserved]
[Reserved]
[Reserved]

[Reserved]
[Reserved]

[10]
[11]
[12]
[13]

[Reserved]
[Reserved]
[Reserved]
[Reserved]

_[14A] The Maine Supreme Judicial Court has not adopted the Preamble,
#1171 ATOO 1T O 2APT OOAOG6O .1 OAOS AEA #1101,
rules to provide background information and illustration.

[14B] The Rules of Professional Conduct are rules ofason. They should

be interpreted with reference to the purposes of legal representation and of tHaw
"""" AAOO ET OEA OF

These define proper conduct for purposes oprofessional discipline. Others,
generally castn OEA OAOI Oi AUhoe AOA DPAOI EOOEOA A
in which the lawyer has discretion to exercise professional judgment. No
disciplinary action should be taken when the lawyer choosesot to actor acts
within the bounds of such discretion. Other Rules define the nature of relationships
between the lawyer and others. The Rules are partly obligatory and disciplinary
X |
Ol 1 As -ATU T &£ OEA #1111 ddmdedts dodt addEA O
obligations to the Rules but provide guidance for practicing in complianceith the



201 Aos 4EA 2ADPT OOAOGO .1 OAO AOA AAOEC
context for therecommendations of the Maine Task Force on Ethics.

[15] 4EA 201 A0 POAOGODPDPTI OA A 1 AOCAO 1 ACA
That context includes court rules and statutes relating to matters of licensure, laws
defining specific obligations of lawyersand substantive and procedurallaw in
general. The Comments are to alert lawyers to their responsibilities under such
other law.

[16] Compliance with the Rules, as with all law in an open society,
depends primarily upon understanding and voluntary compliace, secondarily
upon reinforcement by peer and public opinion and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no
wort hwhile human activity can be completely defined by legal rules. The Rules
simply provide a framework for the ethical practice of law.

[17] &OOOEAOI T OAh &£ O POOPT OAO T £ AAOAO
responsibility, principles of substantive law exernal to these Rules determine
whether a clientlawyer relationship exists. Most of the duties flowingrom the
client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do s@ut there are some
duties, such as that of confidentiality under Rule 1.6, that attach when the lawyer
agrees to consider whether a clienrtawyer relationship shall be established. See
Rule 1.18. Whether a clientawyer relationship exists for any spedic purpose can
depend on thecircumstances and may be a question of fact.

[18] Under various legal systems, including constitutional, statutory
and common law, the responsibilities of government lawyers may include
authority concerning legal matters that ordinarily resides in the client in
private client-lawyer relationships. For example, a lawyer for a government
agency may have authority on behalf of the government to decide upon
settlement or whether to appeal from an adverse judgment. Such authority
OAOET 60O OAOPAAOO CAT AOAIT U EO OAOOAA E
attorney in state government, and their federal counterparts, and the same
may be true of other government law officers. Also, lawyers under the
supervision of these officers may be authorized to represent several
government agencies in legal controversies in circumstances where a private



lawyer could not represent multiple private clients. These Rules do not
abrogate any such authority.

[19] Failure to comply with an obligaion or prohibition imposed by a
Rule is a basis for invoking the disciplinary process. The Rules presuppose
AEOAEDI ET AOU AOOAOGOGI AT O T &£ A 1 AxUAOBO !
facts and circumstances as they existed at the time of the conductquestion
and in recognition of the fact a lawyer often has to act upon uncertain or
incomplete evidence of the situation. Moreover, whether or not discipline
should be imposed for a violation, and the severity of a sanction, depend on all
the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.

[20] Violation of a Rule should not itself give rise to a cause of action
against a lawyer nor should it create any presuption in such a case that a
legal duty has been breached. Imaddition, violation of a Rule does not
necessarily warrant any other nondisciplinary remedy, suclas disqualification
of a lawyer in pending litigation. The Rules are designed to provide guidesto
lawyers and to provide a structure for regulating conduct through disciplinary
agencies. Theyre not designed to be a basis for civil liability. Furthermore,
the purpose of the Rules can be subverted when they are invoked by opposing
parties as pocedural weapons. The EAAO A 201 A EO A EOOO
self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing toseek enforcement of the Rule.
Nevertheless, since the Rules do establish standards of conduct by lawyers, a
Il AxUAOGO OEIT1AOEIT T &£ A 201A T Au AA A
standard of conduct.

[21] 4EA #1711 AT O AT A 2ADPT OOA€&bhORule T OAO
explain and illustrate the meaning and purpose of the Rule. The Preamble
DOl OEAAO CAT AOAI | OEAT OAOET 1 8 4EARA #]1

intended as guides to interpretation. However, only the text of each Rule is
authoritative to govern attorney conduct.



RuLel1l.0 DEFINITIONS ANDI ERMINOLOGY

As used in these Rules, the following terms shall have the following
meanings:

@ O" Al EA &£o6 I O OAAI EAOGAOS I AA
supposed the fact in question to be true. MAOOT 1 6 O
inferred from circumstances.

o ’C)EA
Al EA E

> —

by O#11 £ZEOI AA ET xOEOET Cho OAEAOOET C
person means informed consent given in writing by the person or a
writing a lawyer promptly transmits to the person confirming an oral
infori AA- AT 1T OAT 68 3AA DPAOACOADPE j AqQq A
AT T OAT 0856 YA EO EO 11060 EAAOGEAIT A Ol
time the person gives informed consent, then the lawyer must obtain
or transmit it within a reasonable time thereatter.

c0 O&EOiIi 6 10O OIAx A&EEOIi 6 I1TAATO A 1A
partnership, professional corporation, sole proprietorship or other
association authorized to practice law; lawyers employed by the
government to represent the government or a governmental entity;
or lawyers in a legal services organization or the legal department of
a corporation or other organization.

d O&OAOA6 1T 0O OAOAOAOI AT 0o 1 AAT O AIi
substantive or procedural law of the applicable jurisdiction and for
the purpose to deceve.

e O)1 &£ Oi AA AT 1T O0AT 06 1 AATO A DPAOOII
course of conduct after the lawyer has communicated adequate
information and explanation about the material risks of and
reasonably available alternatives to the proposed course of conduct.
Whether a client has given informed consent to representation shall
be determined in light of the mental capacity of the client to give
consent, the explanation of the advantages and risks involved
provided by the lawyer seeking consent, the circumstancesnder
which the explanation was provided and the consent obtained, the
experience of the client in legal matters generally, and any other



circumstances bearing on whether the client has made a reasoned
and deliberate choice.

M O+1 1 xETGCIURd OGbIT kRABOT AAOBAT xEI
AFAAO EI NOAOOEIT T 8 ! PAOOTI 18680 E
circumstances.

x

A~ .

@ O0AOOT AOGe T AATO A TAIAAO T E£ A DAC
law firm organized as a professional corporation, or a member of an
association authorized to practice law.

(hy O2AAO0TTAAT A6 10O OOAAOI T AAI U6 xEA
conduct means the conduct of a reasonably prudent and competent
lawyer.

@ O2AAO0TTAAT A AATEAES 1T 0O OOAAOIT AAI
lawyer means the lawyer believes te matter in question and the
circumstances are such that the belief is reasonable.

G) O2AAO0TTAAIT U OEIOIA ETTxd xEAT OAA
lawyer of reasonable prudence and competence would ascertain the
matter in question.

k¥ O3AOAAT AA6 I tidniof dbawgeEffom &ng pattidipation
in a matter through the timely imposition of procedures within a firm
reasonably adequate under the circumstances to protect information
the isolated lawyer is obligated to protect under these Rules or other
law.

H O3O0AOOAT OEAIT 6 xEAT OAEAOOET ¢ O A/
matter of clear and weighty importance.

my O40EAOT Al 6 1 AAT O A AT 60OOh AT AOAE
proceeding or a legislative body, administrative agency or other body
acting in an aljudicative capacity. A legislative body, administrative
agency or other body acts in an adjudicative capacity when a neutral
official, after the presentation of evidence or legal argument by a
party or parties, will render a binding legal judgment directy

e h A N =
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) O7O0EOQEIT COo T O OxOEOOAT O 1 AATO A OA
communication or representation, including, but not limited to,
handwriting, typewriting, printing, Photostatting, photography,
audio or video recording and el AE1 8 I OOECT AA6 xOE
electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with
the intent to sign the writing.

(o) O! AOAT AAho OAAOGAT KAA®AUITI RDO OOADAE
payment by a client in anticipation of the future rendition of services
that is not earned until such services are rendered and that is to be
credited toward the fees earned when such future services are
rendered.

P O. 1T 1CoMBAT A EAARG T AAT O A EAA PAEA
by the attorney before professional services are rendered. Such a
TT1TOAEOCT AAATA EAA T Au AA ET A@AEAI
availability alone or may be in exchange also for the right to recee
specified services in the future for no additional fee, or for a stated
fee.

COMMENT

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at
the time the client gives informed consent, then the lawyer must obtain or
transmit it within a reasonable time thereafter. If a lawyer has obtained a
Al EAT 680 ET A& Ol yarAmayAdctlinhrdliinGehonthatEcdnseht Ao
long as it is confirmed in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph
(c) can depend on the specific facts. For example, two practitioners wishare
office space and occasionally consult or assist each other ordinarily would not
be regarded as constituting a firm. However, if they present themselves to the
public in a way that suggests that they are irm or conduct themselves as a
firm, they should be regarded as dirm for purposes of the Rules. The terms
of any formal agreement between associated lawyers are relevant in



determining whether they are afirm, as is the fact that they have mutual access
to information concerning the clients they serve. Furthermore, it is relevant in
doubtful cases to consider the underlying purpose of the Rule that is involved.
A group of lawyers could be regarded as a firm for purposes of the Rule that the
samelawyer should not represent opposing parties irlitigation, while it might
not be so regarded for purposes of the Rule that information acquired by one
lawyer is attributed to another.

[3] With respect to the law department of an organization, including
the government, there is ordinarily no question thatthe members of the
department constitute a firm within the meaning of the Rules of Professional
Conduct. There can be uncertainty, however, as to the identity of the client.
For example, it may not be clear whether the law department of a corporation
represents a subsidiary or an affiliated corporation, as well as the corporation
by which the members of the department are directly employed. A similar
question can arise concerning an unincorporated association and its local
affiliates.

[4] Similar questions can also arise with respect to lawyers in legal
aid and legal services organizations. Depending upon the structure of the
organization, the entire organization or different components of it may
constitute a firm or firms for purposes of these Rules.

Fraud

[5] 7EAT OOAA ET OEAOA 201 Adbh OEA OAO
to conduct thatis characterized as such under the substantive or procedural
law of the applicable jurisdiction andhas a purpose to deceive. This does not
include merely negligent misrg@resentation or negligent failure to apprise
another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the
misrepresentation or failure to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to
obtain the informed consent of a client or other person (e.g., a former client or,
under certain circumstances, a prospective client) before accepting or
continuing representation or pursuing a course of conduct. See, e.g., Rules
1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain sucbnsent
will vary according to the Rule involved and the circumstances giving rise to the



need toobtain informed consent. The lawyer must make r@sonable efforts to
ensure that the client or other person possesses information reasonably
adequate to make an informed decision. Ordinarily, thiswill require
communication that includes a disclosure of the facts and circumstances giving
rise to the situation, any explanation reasonably necessary to inform the client
or other person of the material advantages and disadvantages of the proposed
Al OOOA 1T &£ AT 1 AOAO AT A A AEOAOOOEIT 1T &£ C
alternatives. In some circumstanes it may be appropriate for a lawyer to
advise a client or other person to seek the advice of other counsel. A lawyer
need not inform a client or other person of facts or implications already known
to the client or other person; neverthelessa lawyer who does not personally
inform the client or other person assumes the risk that the client or other
person is inadequately informed and the consent is invalid. In determining
whether the information and explanation provided are reasonably adequate,
relevant factors include whether the client or other person is experienced in
legal matters generally and in making decisions of the typé&wvolved, and
whether the client or other person is independently represented by other
counsd in giving the consent. Normally such persons need less information
and explanation than others, and generally a client or other person who is
independently represented by other counsel in giving the consent should be
assumed to have given informed consent.

[7] Obtaining informed conset will usually require an affirmative

response by the client orother person. In general, a lawyer may not assume

AT TOAT O EOI I ADPADBRT OOOOCEDATOEARAO #11 OA
however, from the conduct of a client or other persa who has reasonably

adequate information about the matter. A number of Rules require that a
DAOOI 160 AT T OAT O AA Al1 £ZEOI AA ET xOEOEI
AAEZET EOETT 1T £ OxOEOET Cco AT A OAIT 1T EFEOI AA
Other Rues ANOEOA OEAO A Al EAT 060 AT 1T OAT O AR
OEA Al EAT Os8 3AAh A8c8sh 201 A0 ps8yj AQ ¢
paragraph (n).

Screened

[8] This definition applies to situations where screening of a
personally disqualified lawyer is permitted to remove imputation of a conflict
of-interest under Rules 1.11, 1.12 or 1.18.



[9] The purpose of screening is to assure the affected parties that
confidential information known by the personally disqualified lawyer remains
protected. The personally disqualified lawyer should acknowledge the
obligation not to communicate with any of the other lawyers in the firm with
respect to the matter. Similarly, other lawyers in the firm who are working on
the matter should be informed hat the screening is in place and that they may
not communicate with the personally disqualified lawyer with respect to the
matter. Additional screening measures that are appropriate for the particular
matter will depend on the circumstances. To implemenreinforce and remind
all affected lawyers of the presence of the screening, it may be appropriate for
the firm to undertake such procedures as a writtenundertaking by the
screened lawyer to avoid any communication with other firm personnel and
any contact with any firm files or other materials relating to the matter,
written notice and instructions to all other firm personnel forbidding any
communication with the screened lawyer relating to the matter, denial of
access by the screened lawyer to firm s or other materials relating to the
matter and periodic reminders of the screen to the screened lawyer and all
other firm personnel.

[10] In order to be effective, screening measures must be implemented
as soon as practical after a lawyer or law firm kows or reasonably should
know that there is a need for screening.

I AOGEOT OU #1T 1 izBmé&HMEO . 1T OA

$AEET EOETT O EAOA AAAT AAAAA A& O OAAC
AT A OOAOAET AO6 AO 201 A p8mjiqn AT A Ol

AOOUI EOOEA AEATCA EAO AAAT 1 AAA EI
Historically, the Rules and Ethics Opinions interpreting the Rules have used
OEA OAOI OOAOAET AOe O1 1 AAT A £AA OEAO

advance, which is not earned untifuture services are rendered. That usage

was peculiar to the Rules. It did not conform to usage by lay people and even

AU T ATU 1T AxUAOOh xET OOA OEA OAOI OOAO:
be credited against future bills for services. In ordeto comport with common
OOACAh OEA OAOI OOAOAET AO6 EO 11 x ETAIC
synonymous with that term.
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This stylistic change is not meant to change the substantive principle
OEAO O1 AAOT AA EAAOC | xEAQBREDOADABIQAA OODA(
A 1 AxUAO60 O0OO0OO AAAT O1T O AAEI OA OEAU A
AxAU xEOE OEA AT T AAPO OEAO xAO £ Of AOIl L

fee that is earned on receipt before services are rendered and not to be

rA £01 AAAS 4EA DPOAOEI 6O AAEEIT EOQEIT 1 E

1.15(b)(7)(iii), has been removed from that Rule, and the concept it expressed

EO 11 x AADOOOAA EI OEA 1Axi U AAZE] AA OA
The definiton of OT T 1T OA £O01 AAAT A EAAS6 Al AOE £E A (

receipt, are not limitedto scA AT 1 AA OAOAEI AAEI EOU OAOAE
be earned on receipt, even though the parties expect the lawyer to render
future services, even at no additional chage. So long as the fee is reasonable,
such an agreeedupon fee is not refundable, even though the future services are
not rendered (for example, because they end up not needed or because the
client terminates the representation). The Committee intends tls broader
AAEET EOETT O AEODPI AAA OEA 1T AOOT xAO A
OAOAEI AAEI EOU OAOAET AOo AGPOAOOAA ET %
the Professional Ethics Commission.

I 1T AxUAO8O AAAADPOAT AA 1 £ dquieménd A £0T A
set forth in Rule 1.5(h). The requirement that all advances be placed in a trust
account is set forth in Rule 1.15(b). Rule 1.16(d) requires a lawyer to return

OEA OF AAOT AA DI OOCEIT 1T &£ Al OAAOATAA b
representaOET T h AT A AT A0 110 OANOEOASG OEA OAOD

CLIENFLAWYER RELATIONSHIP
RuLE1l.l  COMPETENCE
A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
COMMENT
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite
knowledge and skill in a particular matter, relevant factors include the

11



relative complexity andOD AAEAT EUAA T AOOOA 1T £ OEA A
AbAOEAT AAh OEA 1 AxUAO8O OOAETEI C A
preparation and study the lawyer is able to give the matter and whether it is

feasible to refer the matter to, or associa or consult with, a lawyer of
established competence in the field in question. In many instances, the
required proficiency is that of a general practitioner. Expertise in a particular

field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior
experience to handle legal problems of a type with which the lawyer is
unfamiliar. A newly admitted lawyer can be as competent as a practitioner
with long experience. Some important legal skills, such as thenalysis of
precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that
necessarily transends any particular specialized knowledge. A lawyer can
provide adequate representation in a wholly novel field through necessary
study. Competent representation can also be provided through the
association of a lawyer of established competence in theefd in question.

[3] In an emergency a lawyer may give advice or assistance in a
matter in which the lawyer does not have the skill ordinarily required where
referral to or consultation or association with another lawyer would be
impractical. Even inan emergency, however, assistance should be limited to
that reasonably necessary in the circumstances, for 4donsidered action
O1T AAO Ai AOCAT AU AT TAEOETT O AAT EAI PAOAE

[4] A lawyer may accept representation where the requisite el of
competence can be achieved by reasonable preparation. This applies as well
to a lawyer who is appointed as counsel for an unrepresented person. See
also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includesnquiry into
and analysis of the factual and legal elements of the problem, and use of
methods and procedures meeting the standards of competent practitioners. It
also includes adequate preparation. The required attention and preparation
are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of

12



lesser complexity and consequence. An agreement between the lawyer and
the client regarding the scope of the representatiomay limit the matters for
which the lawyer is responsible. See Rule 1.2(c).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, engage in continuing study
and eduation and comply with all continuing legal education requirements to
which the lawyer is subject.

REPORTERS NOTES

Model Rule 1.1 (2002) is substantively equivalent to M. Bar R. 3.6(a).
The Task Force discussed whether to expand upon the language ofddbRule
1.1 (2002) and ultimately recommended that the language in Model Rule 1.1
(2002), read together with the Comments, was elegant in its simplicity and
accurately communicated the substance of M. Bar R. 3.6(a).

The Task Force considered the issue/® x EAOEAO A | AxUAOQOS

malpractice would be aper seviolation of Rule 1.1. In the same way the Maine
Rules of Professional Conduct are not designed to be the basis for civil
liability, the Task Force recognized that a determination of civil liability
should not itself be the basis for a Rule violation. He Task Force observed not
every mistake made by lawyers suggests incompetenc8&eePreamble  [20].

RULE1.2 SCOPE OREPRESENTATION ANABLLOCATION OAUTHORITYBETWEEN
QLIENT ANDLAWYER

@ 30AEAAO O DPAOACOADPEO j Agq ATA
decisions concerning the objectives of representation and, as
required by Rule 1.4, shall consult with the client as to the means by
which they are to be pursued. A lawyer may take suchction on
behalf of the client as is impliedly authorized to carry out the
representation. Subject to the Rules with respect to Declining or
Terminating Representation (Rule 1.16), a lawyer shall abide by a

i AQr

Al EAT 66 O AAAEOETT xﬁ%@@ﬂﬁu@hﬂ@Ap
Il AxUAO OEAI 1 AAEAA AU OEA Al EA1T O6

lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

13



b) ! 1AxUAOB0 OAPOAOAI OAOEI latichy A Al
APl ET OI AT Oh AT AO 110 AiT OOEOOOA A
political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of representation if the limitation is
reasonable under the circumstances and the client prodes
informed consent after consultation. If, after consultation, the client
consents, an attorney may enter a limited appearance on behalf of an
otherwise unrepresented party involved in a court proceeding. A
lawyer who signs a complaint, counterclaim, ross-claim or any
amendment thereto that is filed with the court, may not thereafter
limit representation as provided in this rule, without leave of court.

(d) Alawyer, who under the auspices of a neprofit organization or a
court-annexed program provides imited representation to a client
without expectation of either the lawyer or the client that the lawyer
will provide continuing representation in the matter, is subject to the
requirements of Rules 1.7, 1.9, 1.10 and 1.11 only if the lawyer is
aware that the representation of the client involves a conflictof-
interest.

(e) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent, but a lawyer
may discuss the legal consequences of any propaseourse of
conduct with a client and may counsel or assist a client to make a
good faith effort to determine the validity, scope, meaning or
application of the law.

COMMENT

Allocation of Authority between Client and Lawyer
[1] Paragraph (a)confers upon the client the ultimate authority to
determine the purposes to be served by legal representation, within the limits
Ei pT OAA AU 1 Ax AT A OEA 1 AxUAOGO bDOI £A
specified in paragraph (a), such as whether to settla civil matter, must also
AA T AAA AU OEA Al EAT Os8 3AA 201 A ps8
communicate with the client about such decisions. With respect to the means
AU xEEAE OEA AIEAT 080 1TAEAAOEOAO AOA C
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with the client as required by Rule 1.4(a)(2) and may take such action as is
impliedly authorized to carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about
OEA T AAT O OF AA OOAA O AAAdnts BoimfalE OEA
defer to the special knowledge and skill of their lawyer with respect to the
means to be used to accomplish their objectives, particularly with respect to
technical, legal and tactical matters. Conversely, lawyers usually defer to the
client regarding such questions as the expense to be incurred and concern for
third persons who might be adversely affected. Because of the varied nature
of the matters about which a lawyer and client might disagree and because the
actions in question may impicate the interests of a tribunal or other persons,
this Rule does not prescribe how such disagreements are to be resolved.
Other law, however, may be applicable and should be consulted by the lawyer.
The lawyer should also consult with the client and ssk a mutually acceptable
resolution of the disagreement. If such efforts are unavailing and the lawyer
has a fundamental disagreement with the client, the lawyer may withdraw
from the representation. See Rule 1.16(b)(4). Conversely, the client may
resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the
I AxUAO Ol OAEA OPAAEAZEA AAOEIT 11 OE
consultation. Absent a material change in ciraustances and subject to Rule
1.4, a lawyer may rely on such an advance authorization. The client may,
however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished

AADPAAEOURh OEA 1 Ax@WROA BEAAOIOWS @1 A AMEGE TAQ
reference to Rule 1.14.

) T AADAT AAT AA A£OT 1T #1 EAT O60 6EAXO 1 0 ! AC
[5] Legal representation should not be denied to people who are

unable to afford legal services, or whose cause is controversial or the sutije

of popular disapproval. By the same token, representing a client does not

Al 1T OOEOOOA ADPPOIT OA1 1T £ OEA Al EAT 060 OERA

Agreements Limiting Scope of Representation
[6] Both lawyer and client have authority and responsibility to
determine the objectives and means of representation. The scope of services
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to be provided by a lawyer may be limited by agreement with the client. In
situations where the lawyer will not be providing limited representation in
court, the limited representation agreeanent must be reasonable under the

~ - N A~ ~ s

AEOAOI OOAT AAOS )y £h &£ O AGAI b1 Ah A Al

CAT AOAIT ET &I Oi ACETT AAT 60 OEA 1 Ax ATA

common and typically uncomplicated legal problem, the lawyer and #hclient

i AU AGCOAA OEAO OEA 1 AxUAO8O OAOOEAAO

consultation or office visit. Such a limitation, however, will not be reasonable
if the time allotted was not sufficient to yield advice upon which the client can
rely. Although an agreement for limited representation does not exempt a
lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill,
thoroughness, and preparation reasonably nexssary for the representation.

I T AxUAOG6O0 AAOEAA 1T Au AA AAOAA ODII

(

OE

Opi 1 Au OEA 1 AxUAO AT A Al EAT Oh AT A OEA

[6A] While a writing memorializing the agreement is not required, to
the extent a writing can be obtained, it is a better practice to do so for both the
lawyer and the client.

[6B] In situations involving limited representation in court of an
otherwise unrepresented party, an agreement outlining the scope of
representation is required, and a written memorandum of the scope of
representation is recommended. A lawyer providing limited representation in
court proceedings should include in the consultation with the client an
explanation of the risks and benefits of the limitedepresentation. A general
form of the agreement is attached for reference.

[6C] An attorney reasonably may rely on the information provided by
OEA T EI EOAA OAPOAOGAT OAOGEI 1T Al EAT Os8
obligation to provide competent representation, but makes clear the
preparation for the legal matter is limited along with the scope of the
representation.

[7] Rule 1.2(c) allows the client and lawyer to agree to the
parameters, including time limitations, on the scope of representationand
allows the attorney to withdraw from pending litigation or otherwise
terminate representation in accordance with the agreement with the client, or
when permitted by the court as set forth in 1.2(c). Although this Rule affords

16
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the lawyer and client substantial latitude to limit the representation, the

limitation must be reasonable under the circumstances. If, for example, a

Al EAT 060 T AEAAOEOA EO 1 EIEOAA O OAAOGO
and typically uncomplicated legal problem, the lawgr and client may agree

OEAO OEA 1 AxUAOGO OAOOEAAO xEI 1T AA 1EI
Such a limitation, however, would not be reasonable if the time allotted was

not sufficient to yield advice upon which the client could rely. Althoughra
agreement for a limited representation does not exempt a lawyer from the

duty to provide competent representation, the limitation is a factor to be
considered when determining the legal knowledge, skill, thoroughness and
preparation reasonably necessaryor the representation. See Rule 1.1.

[7TA] Legal service organizations, courts, and various neprofit
organizations have established programs through which lawyers provide
limited legal service® typically advice? that will assist persons with limited
means to address their legal problems without further representation by a
lawyer. In these programs, such as legal advice hotlines, adwiaely clinics,
lawyer for the day programs in criminal or civil matters, orpro secounseling
programs, an attorneyclient relationship is established, but there is no
APDAAOAOGETT OEAO OEA 1 AxUAOBO0 OAPOAOGAT C
the limited consultation. It is the purpose of this Rule to provide guidance to
lawyers about their professional responsibilites when serving a client in this
capacity.

[7B] 4EA DPEOAOA OEO AxAOA6 AO OOAA

AEOOET COEOEAA &EOI i OEA OAOI OETT x06 AO
4AOTETTITTCUS O+1 1 xOhd AAAIT OkkbolviedgeOT OE
of the fact in question, which may be inferred from circumstances. In contrast,

OEO AxAOAd6 Al11Tx0 A 1 AxUAORh ET OEA 1EI]

1.2(d), to represent clients without risk of a violation of Rules 1.7, 1.9, 1.10

and 1.11, if the lawyer knows, based on reasonable recollection and
information provided by the client in the ordinary course of the consultation,

that the representation does not present a confliebf-interest. In such a case,
knowledge may not be inferred from acumstances. This is because a lawyer

who is representing a client in the circumstances addressed by Rule 1.2(d) is

not able to check systematically for conflicts. A confliatf-interest that would

| OEAOxEOA AA EIi POOAA O1 As adsdciatio’Avith AAAAO
firm will not preclude the lawyer from representing a client in a limited
OAOOEAAO bDPOI COAI 8 .10 xEI1 OEA 1 AxUA
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DOAAI OAA OEA 1 AxUAOB6O AEEOI AOiI 1T O1T AAOO/
of clients with interests adverse to a client being represented under the
DOl COAIi 80 AOOPEAAOS

B8 '11 ACOAATI AT OO AT TAAOTETC A 1T AxUA
must accord with the Rules of Professional Conduct and other law. See, e.g.,
Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (e) prohibits a lawyer from knowingly counseling or
assisting a client to commit a crime or fraud. This prohibition, however, does
not preclude the lawyer from giving an honest opinion aboutthe actual
AT 1T OANOAT AAO OEAO APPAAO 1 EEAT U O O0AO
the fact that a client uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the course of action. There is a
critical distinction between presenting an analysis of legal aspects of
questionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.

[10) 7EAT OEA Al EAT 0860 AT OOOA 1T &£# AAOQE
continuing, the lawyeD6 O OAOPI 1 OEAEI EOU EO AODPAAEA
required to avoid assisting the client, for example, by drafting or delivering
documents that the lawyer knows are fraudulent or by suggesting how the
wrongdoing might be concealed. A lawyer may na@ontinue assisting a client
in conduct that the lawyer originally supposed was legally proper but then
discovers is criminal or fraudulent. The lawyer must, therefore, withdraw
from the representation of the client in the matter. See Rule 1.16(a). llome
cases, withdrawal alone might be insufficient. It may be necessary for the
lawyer to give notice of the fact of withdrawal and to disaffirm any opinion,
document, affirmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawye may be charged with
special obligations in dealings with a beneficiary.

[12] Paragraph (e) applies whether or not the defrauded party is a
party to the transaction. Hence, a lawyer must not participate in a transaction
to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (e)
does not preclude undertaking a criminal defense incident to a general
retainer for legal services to a lawful enterprise. The last clause of paragraph
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(e) recognizes that determining the validity or interpretation of a statute or
regulation may require a course of action involving disobedience of the
statute or regulation or of the interpretation placed upon it by governmental
authorities.

[13] If a lawyer comes to know or reasonably should know that a cli¢n
expects assistance not permitted by the Rules of Professional Conduct or
I OEAO 1 Ax 1T O E&Z OEA 1 AxUAO ET OAT AO Ol
the lawyer must consult with the client regarding the limitations on the
Il AxUAOGO AT 118MMGAOS8 3AA 201 A

REPORTERS NOTES

Model Rule 1.2 addresses the allocation of authority for decision making
between lawyers and clients. The framework of the Rule makes a distinction
AAOxAAT O AEAAOCEOGAOGe AT A Oi AATdhd AOGO
overlap between these realms of authority. Generally, a client decides the
objectives of representation, while the lawyer is engaged to make educated
decisions about the means by which to pursue such.

__Paragraph (b) makes clear that representation of a @nt does not
Al T OOEOOOA AT AT AT OOCGAT AT O 1T &2# A Al EAT 06«
encourage the representation of unpopular clients.

The Task Force recommended the revision of Model Rule 1.2 (2002) to
reflect the substance of M. Bar R3.4(i), which allows for the limited
representation of clients. As described in Comment [7A], legal service
organizations, courts, and various noprofit organizations have established
programs through which lawyers provide limited legal services typically
advice? that will assist persons with limited means to address their legal
problems without further representation by a lawyer. In these programs,
such as legal advice hotlines, advieenly clinics, lawyer for the day programs
in criminal or civil matters, orpro secounseling programs, an attorneyclient
OAl AOET 1 OEEDP EO AOOAAI EOEAAh AOO OEAO!
representation of the client will continue beyond the limited consultation. Itis
the purpose of this Rule to provide guidanceto lawyers about their
professional responsibilities when serving a client in this capacity. Maine Rule
of Professional Conduct 6.5 describes the application of the confliof-interest
rules in the context of such limited representation. (The Task Force
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acknowledges that the Federal District Court does not allow limited
appearances on behalf of clients. Local Rule 83.2(b).)

Rule 1.2 (e) prohibits a lawyer from assisting or advising a client to
engage in criminal or fraudulent conduct. Both passive anactive assistance
Is prohibited by this rule. This rule, however, permits lawyer to assist clients
in making goodfaith determinations of the validity, scope and meaning of the
application of a rule or law.

20



LIMITED REPRESENTATION AGREEMENT

(Used inconjunction with Rule 1.2 the following form shall be sufficient to satisfy the rule.
The authorization of this form shall not prevent the use of other forms consistent
with this rule.)

Date;
1. The client,

To Be Executed in Duplicate
, 20

, retains theattorney, , to perform limited legal services in the

following matter: v.
2. The client seeks the following services from the attorney (indicate by writing

"yes" or "no"):

a. Legal advice: office visits, telephone calls, fax, maitnail;

b. Advice about avalability of alternative means to resolving the dispute,
including mediation and arbitration;

C. Evaluation of client seltdiagnosis of the case and advising client about
legal rights and responsibilities;

d. Guidance and procedural information for filing orserving documents;

e. Review pleadings and other documents prepared by client;

f. Suggest documents to be prepared;

g. Draft pleadings, motions, and other documents;

h. Factual investigation: contacting witnesses, public record searches,-in
depth interview of client;

I. Assistance with computer support programs;

J- Legal research and analysis;

K. Evaluate settlement options;

l. Discovery: interrogatories, depositions, requests for document
production;

m. Planning for negotiations;

n. Planning for court gppearances;

0. tandby telephone assistance during negotiations or settlement
conferences;

p. Referring client to expert witnesses, special masters, or other counsel;

g. Counseling client about an appeal,;

r. Procedural assistance with an appeal and assisting thi substantive
legal argument in an appeal;

S. Provide preventive planning and/or schedule legal checkips:

t.

Other:

3. The client shall pay the attorney for those limited services as follows:
a. Hourly Fee:
The current hourly fee charged by the attorney or the ttorney's law firm for
services under this agreement are as follows:

I. Attorney:

ii. Associate:
iii. Paralegal:
iv. Law Clerk:
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Unless a different fee arrangement is established in clause b.) of this paragraph, the hourly
fee shall be payable at the time of the serviceiriie will be charged in increments of one
tenth of an hour, rounded off for each particular activity to the nearest ontenth of an
hour.

b. Payment from Deposit:

For a continuing consulting role, client will pay to attorney a deposit of $

, to be received by attorney on or before , and to be applied against
attorney fees and costs incurred by client. This amount will be deposited by attorney in
attorney trust account. Client authorizes attorney to withdraw funds from the trust account
to pay attorney fees and costs as they are incurred by client. The deposit is refundable. If, at
the termination of services under this agreement, the total amount incurred by client for
attorney fees and costs is less than the amount of the deposit, the fdience will be
refunded to client. Any balance due shall be paid within thirty days of the termination of
services.

c. Costs:

Client shall pay attorney outof-pocket costs incurred in connection with this agreement,
including long distance telephone and faxosts, photocopy expense and postage. All costs
payable to third parties in connection with client case, including filing fees, investigation
fees, deposition fees, and the like shall be paid directly by client. Attorney shall not advance
costs to third parties on client behalf.

4. The client understands that the attorney will exercise his or her best judgment
while performing the limited legal services set out above, but also recognizes:

a. the attorney is not promising any particular outcome.

b. the attorney has rot made any independent investigation of the facts and is
relying entirely on the client limited disclosure of the facts given the duration
of the limited services provided, and

c. the attorney has no further obligation to the client after completing the abos
described limited legal services unless and until both attorney and client
enter into another written representation agreement.

5. If any dispute between client and attorney arises under this agreement
concerning the payment of fees, the client and attorneghall submit the dispute
for fee arbitration in accordance with Rule 9(e)(k) of the Maine Bar Rules. This
arbitration shall be binding upon both parties to this agreement.

WE HAVE EACH READ THE ABOVE AGREEMENT BEFORE SIGNING IT.

Signature of client Signature of attorney
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RULE1.3 DILIGENCE

A lawyer shall act with reasonable diligence and promptness in
representing a client.

COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite
opposition, obstruction or personal inconvenience to the lawyer, and take
xEAOAOAO 1 AxmEO1I AT A AOEEAAI [ AAOOOAO ¢
cause or endeavor. A lawyer must also act with commitment and dedication to
the interests of the client. A lawyer is nbbound, however, to press for every
advantage that might be realized for a client. For example, a lawyer may have
authority to exercise professional discretion in determining the means by
which a matter should be pursued. Se2 O1 A p 8¢ 8 4 toAct With x UA OB
reasonable diligence does not require the use of offensive tactics or preclude
the treating of all persons involved in the legal process with courtesy and
respect.

~

2] ' 1 AxUAOG60O xi OEITAA 100060 AA Ai10O
be handledcompetently.

[3] Perhaps no professional shortcoming is more widely resented
OEAT DPOT AOAOOET AGETT T1T0O0 1TAci AAOS 1 Al
affected by the passage of time or the change of conditions; in extreme
instances, as whenalawyer OAOT T T EO A OOAOOOA 1T £ 1 EI E
bl OEOETT 1T AU AA AAOOOI UAAS %OAT xEAI

in substance, however, unreasonable delay can cause a client needless anxiety

AT A O1T AAOT ET A AT T AEEAROxANAOCHETAERO 8 A XU A OB
act with reasonable promptness, however, does not preclude the lawyer from
agreeing to areasonable request for a postponement that will not prejudice

OEA 1 AxUAOG60O Al EAT Os8

[4] Unless the relationship is terminated as prowded in Rule 1.16, a
lawyer should carry through to conclusion all matters undertaken for a client.
)y £ A 1T AxUAO6O0 AipiiuiATO EO 1 EI EOAA O
terminates when the matter has been resolved. If a lawyer has served a client
over a substantial period in a variety of matters, the client sometimes may
assume that the lawyer will continue to serve on a continuing basis unless the
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lawyer gives notice of withdrawal. Doubt about whether a clientawyer
relationship still exists shoud be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer is looking after the
Al EAT 060 AEEAEOO xEAT OEA 1 AxUAO EAO
has handled a judicial or administrative poceeding that produced a result
adverse to the client and the lawyer and the client have not agreed that the
lawyer will handle the matter on appeal, the lawyer must consult with the
client about the possibility of appeal before relinquishing responsibiliy for
the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute
the appeal for the client depends on the scope of the representation the
lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client mattes in the event of a sole
DOAAOCEOET T A0O60O0 AAAOE 1 O AEOAAEI EOQUN
practitioner prepare a plan, in conformity with applicable rules, that
designates another competent lawyer to review client files, notify each clien
I £/ OEA 1T AxUAO6O AAAOE 1T O AEOAAEI EOUN
iImmediate protective action.

REPORTERENOTES

Model Rule 1.3 (2002) corresponds to and is substantively equivalent to

M. Bar R3.6(a). The Task Force liked the positiveanguage in Model Rule 1.3

(2002) and recommended its adoption.
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duties. Accordingly, the Task Force recommended its deletion.
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Comment [3]. The Task Force believed that neglect is a broader concept than
procrastination, and thus ought to be specifically referenced in the Comment.

With respect to Comment [5], the Task Force observed that a sole
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disability. This is not a new regirement and has been addressed in a
Professional Ethics Commission Opinion.

(@)

(1)

(2)

3)

(4)

()

(b)

RULE1.4  COMMUNICATION

A lawyer shall:

promptly inform the client of any decision or circumstance
xEOE OAOPAAO OI xEEAE OEA Al EAT O
in Rule 1.0(e), is required by these Rules;

reasonably consult with the client about the means by which
OEA Al EAT OG0 © bd abcBrdplishied;OA O AOA

keep the client reasonably informed about the status of the
matter;

promptly comply with reasonable requests for information;
and

consult with the client about any relevant limitations set forth

in the Maine Rules ofProfessional Conduct, or other law with
OAOPAAO O 1 AxUAOOGE AT T AOAOh xEA
client expects assistance not permitted by the Maine Rules of
Professional Conduct or other law.

A lawyer shall explain a matter to the extent reasonablyatessary

to permit the client to make informed decisions regarding the
representation.

[1]

COMMENT

Reasonable communication between the lawyer and the client is

necessary for the clienteffectively to participate in the representation.

Communicating wih Client

[2]

If these Rules require that a particular decision about the

representation be made by the client, paragraph (a)(1) requires that the
I AxUAO DOl i BOI U Ail10O00OI O xEOE AT A OAAOO.
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action unless prior discussions wth the client have resolved what action the
client wants the lawyer to take. For example, a lawyer who receives from
opposing counsel an offer of settlement in a civil controversy or a proffered
plea bargain in a criminal case must promptly inform the doknt of its
substance unless the client has previously indicated that the proposal will be
acceptable or unacceptable or has authorized the lawyer to accept or to reject
the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer toreasonably consult with
OEA AT EAT O AAT OO OEA 1T AAT O O1 AA OOAA <
some situation® depending on both the importance of the action under
consideration and the feasibility of consulting with the client this duty will
require consultation prior to taking action. In other circumstances, such as
during a trial when an immediate decision must be made, the exigency of the
situation may require the lawyer to act without prior consultation. In such
cases the lawyer must nonetbless act reasonably to inform the client of
AAOCET T O OEA 1 AxUAO EAO OAEAT 11 OEA Al
(a)(3) requires that the lawyer keep the client reasonably informed about the
status of the matter, such as significant developmentaffecting the timing or
the substance of the representation.

[4 ! 1T AxUAO8O OACOI AO AT i1 O1T EAAQET I
occasions on which a client will need to request information concerning the
representation. When a client makes a reasonablequest for information,
however, paragraph (a)(4) requires prompt compliance with the request, or if
A POl i DO OAODPITOA EO 1106 EAAOEAI Ah OEAC
staff, acknowledge receipt of the request and advise the client when a
response may be expected. Client telephone calls should be promptly
returned or acknowledged.

Explaining Matters

[5] The client should have sufficient information to participate
intelligently in decisions concerning the objectives of the representation and
the means by which they are to be pursued to the extent the client is willing
and able to do so. Adequacy of communication depends in part on the kind of
advice or assistance that is involved. For example, when there is time to
explain a proposal made ina negotiation, the lawyer should review all
important provisions with the client before proceeding to an agreement. In
litigation a lawyer should explain the general strategy and prospects of
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success and ordinarily should consult the client on tactics #t are likely to

result in significant expense or to injure or coerce others. On the other hand, a

lawyer ordinarily will not be expected to describe trial or negotiation strategy

in detail. The guiding principle is that the lawyer should fulfill reasonble

client expectations for information consistent with the duty to act in the

Al EAT 060 AAOO ET OAOAOOOh AT A OEA Al EATC
of representation. In certain circumstances, such as when a lawyer asks a

client to consent b a representation affected by a confliebf-interest, the

client must give informed consent, as defined in Rule 1.0(e).

[5.1] Paragraph (a)(5) requires if a lawyer perceives the client expects
assistance unethical or unlawful for the lawyer to provide, e lawyer must A
ET £ O OEA AT EAT O 1 £# OEA T EI EOAQCETTO 11

[6] Ordinarily, the information to be provided is that appropriate for
a client who is a comprehending and responsible adult. However, fully
informing the client according to this standard may be impracticable, for
example, where the client is a child or suffers from diminished capacity. See
Rule 1.14. When the client is an organization or group, it is often impossible
or inappropriate to inform every one of its members aboutits legal affairs;
ordinarily, the lawyer should address communications to the appropriate
officials of the organization. See Rule 1.13. Where many routine matters are
involved, a system of limited or occasional reporting may be arranged with
the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying
transmission of information when the client would be likely to react
imprudently to an immediate communication. Thus, a lawyer might withhold
a psychiatric diagnoss of a client when the examining psychiatrist indicates
that disclosure would harm the client. A lawyer may not withhold
ET &£ Oi AGEI T OI OAOOA OEA 1T AxUAOBO 1 x1 E
or convenience of another person. Rules or court ordsrgoverning litigation
may provide that information supplied to a lawyer may not be disclosed to the
client. Rule 3.4(c) directs compliance with such rules or orders.
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REPORTERS NOTES

Model Rule 1.4 (2002) substantively is equivalent to M. Bar R. 3.6(a).
4EA OOl A AAAOAOOAO OEA EOOOA T &£ A 1 AxUA
client.

The Task Force recognized that failure to effectively communicate with
clients was one of thanost oft-cited sources of client dissatisfaction.

Subsection (a)(1) requires a lawyer to keep a client informed as to any
i AOOAO OANOEOET ¢ OEA AIEAT 080 ET & Of AA
seeks a waiver of a conflicbf-interest. Subsection (a)(2) addresses the issue
I £ OEA 1 Ax UAQibvith aAddedtlhbo( ithe darhs ®y which the
Al EAT 0860 1T AEAAOEOAO AOA 1 AOGn AT A OOAAO
implied authorization which can exist. Subsections (a)(3) and (a)(4) set forth
the common sense requirement that a lawyer keep ki or her client
reasonably informed about the status of a matter and to promptly respond to
Al EAT 006 OANOAOOO &I O ET & OI AGET T AAT OC

The Task Force recommended the addition of clarifying language in
subsection (a)(5). This subsection make clear that if a client requests a
lawyer take an action that would be illegal or in violation of a rule, the lawyer
EAO A AOOU OI ET &£ Oi OEA AT EAT O 1T £ OEA

Rule 1.4(b) requires that a lawyer explain a matter to a clig
sufficiently so as to enable the client to make an informed decision. This
includes advising a client as to any adverse consequences of decisions, and
any potential alternative decisions. See Rule 2.1 addressing the role of lawyer
as advisor.

The Task Force recognized that lawyerclient communication is the
lynchpin of the lawyer-client relationship. As such, with the addition of the
non-substantive clarifying language in Rule 1.4(b)(5), it recommended
adoption of Rule 1.4 as written.
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RULE1.5 FEES

(@ A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. A fee or
charge for expenses is unreasonable when, after a review of the facts,
a lawyer of ordinary prudence would be left with a dahite and firm
conviction that the fee or expense is in excess of a reasonable fee or
expense. The factors to be considered in determining the
reasonableness of a fee include the following:

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)
9)

(10)

the time and labor required, the novelty and difficulty of the
guestions involved, and the skill requisite to perform the legal
service properly;

the likelihood that the acceptance of the particular
employment will preclude other employment by the lawyer;

the range of fees customarily charged in the localitfor similar
legal services;

the responsibility assumed, the amount involved and the
results obtained;

the time Ilimitations imposed by the client or by the
circumstances;

the nature and length of the professional relationship with the
client;

the experience, reputation, and ability of the lawyer or lawyers
performing the services;

whether the fee is fixed or contingent;

whether the client has given informed consent as to the fee
arrangement;

whether the feeagreement is in writing; and
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(11) any other risks allocated by the fee agreement or potential
benefits of the fee agreement, judged as of the time the fee
agreement was made.

(b) The scope of the representation and the basis or rate of the fee
and expenses forwhich the client will be responsible shall be
communicated to the client, preferably in writing, before or within a
reasonable time after commencing the representation, except when
the lawyer will charge a regularly represented client on the same
basis orrate. Any changes in the basis or rate of the fee or expenses
shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee
Is prohibited by paragraph (d) or other law. A contingent fee
agreement shall be in a writing signed by the client and shall state
the method by which the fee is to be determined, including the
percentage or percentages that shall accrue to the lawyer in the
event of setlement, trial or appeal; litigation and other expenses to
be deducted from the recovery; and whether such expenses are to be
deducted before or after the contingent fee is calculated. The
agreement must clearly notify the client of any expenses for which
the client will be liable whether or not the client is the prevailing
party. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the outcome of
the matter and, if there is a recovery, showinghie remittance to the
client and the method of its determination. A general form of
Contingent Fee Agreement is attached to the comments to this rule.

(d) A lawyer shall not enter into an arrangement for, charge, or
collect:

(1) a contingent fee in any iniial action for divorce, annulment,
judicial separation, paternity or parentage, parental rights and
responsibilities, emancipation, grandparent visitation,
guardianship, or child support, or in any posjudgment
proceeding to modify, alter, or amend an ater arising from
these actions; or
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(2) a contingent fee for representing a defendant in a criminal
case; or

(3) any fee to administer an estate in probate, the amount of which
Is based on a percentage of the value of the estate.

(e) A lawyer shall notdivide a fee for legal services with another o
| AxUAO xET EO 110 A PAOOT AO ET 1T 0 A
office unless:

(1) after full disclosure, the client consents to the employment of
the other lawyer and to the terms for the division of tle fees,
confirmed in writing; and

(2) the total fee of the lawyers does not exceed reasonable
compensation for all legal services they rendered to the client.

(H A lawyer may accept payment by credit card for legal services
previously rendered, or for an adwance payment of fees or
nonrefundable fee otherwise permitted by these rules.

(g) A lawyer practicing in this State shall submit, upon the request of
the client, the resolution of any fee dispute in accordance with the
3OPOAT A »OAEAEAI #fée@Oittaficn. OO1 AO CT OA

(h) A lawyer may enter into an agreement for a client to pay a
nonrefundable fee that is earned before any legal services are
rendered. The amount of such an earned fee must be reasonable, like
any fee, in light of all relevant circumtances. A lawyer cannot accept
a nonrefundable fee, or characterize a fee as nonrefundable, unless
the lawyer complies with the following conditions:

(1) The lawyer confirms to the client in writing before or within a
reasonable time after commencing repesentation (a) that the
funds will not be refundable and (b) the scope of availability
and/or services the client is entitled to receive in exchange for
the nonrefundable fee;

(2) A lawyer shall not solicit or make any agreement with a client
that prospeA OEOAT U xAEOAO OEA Al EAT O6 ¢«
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reasonableness of a nonrefundable fee, except that a lawyer
can enter into an agreement with a client that resolves an
existing dispute over the reasonableness of a nonrefundable
fee, if the client is sepeately represented or if the lawyer
advises the client in writing of the desirability of seeking
independent counsel and the client is given a reasonable
opportunity to seek such independent counsel.

(3) Where it accurately reflects the terms of the DPAOOEAOGS
agreement, and where such an arrangement is reasonable
under all of the relevant circumstances and otherwise complies
with this Rule, a fee agreement may describe a fee as
OT 11T OAEOT AAAT Aho OAAOT AA [ O
[ ET ETI Ofl ho 1 @r desoripth©indiodirig Bhat the
funds will be deemed earned regardless whether the client
terminates the representation.

(i) A nonrefundable fee that complies with the requirements of
(h)(1) -(2) above constitutes property of the lawyer that should no
AA AT T T ETCIAA xEOE Al EAT O A£EO1T AO EI
funds received in advance of rendering services that do not meet the
requirements of (h)(1)-(3) constitute an advance that must be
AADPI OEOAA ET OEA 1 AxUAOGOithRIOODO A/
1.15(b)(1) until such funds are earned by rendering services.

G &1 O AAEETEOEITO 1T £ OAAOAT AAhd OOA
as used in this Rule, see the definitions in Rule 1.0.

COMMENT

Reasonableness of Fees and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are
reasonable under the circumstances. The factors specified in (1) through (10)
are not exclusive. Nor will each factor be relevant in each instance. Paragraph
(a) also requires that expenses for whah the client will be charged must be
reasonable. A lawyer may seek reimbursement for the cost of services
performed in-house, such as copying, or for other expenses incurred-house,
such as telephone charges, either by charging a reasonable amount thiet
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the client has agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, she or he
ordinarily will have evolved an understanding @ncerning the basis or rate of
the fee and the expenses for which the client will be responsible. In a new
client-lawyer relationship, however, an understanding as to fees and expenses
must be promptly established. Generally, it is desirable to furnishthe client
xEOE AO 1 AAOGO A OEIDBIA TAITOATAGI 10O £
arrangements that states the general nature of the legal services to be
provided, the basis, rate or total amount of the fee and whether and to what
extent the client will be responsible for any costs, expenses or disbursements
in the course of the representation. A written statement concerning the terms
of the engagement reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to h
reasonableness standard of paragraph (a) of this Rule. In determining
whether a particular contingent fee is reasonable, or whether it is reasonable
to charge any form of contingent fee, a lawyer must consider the factors that
are relevant under the cicumstances. Applicable law may impose limitations
on contingent fees, such as a ceiling on the percentage allowable, or may
require a lawyer to offer clients an alternative basis for the fee. Applicable
law also may apply to situations other than a contigent fee, for example,
government regulations regarding fees in certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to
return any unearned portion. See Rule 1.16(d). A lawyer may accgpbperty
in payment for services, such as an ownership interest in an enterprise,
providing this does not involve acquisition of a proprietary interest in the
cause of action or subject matter of the litigation contrary to Rule 1.8 (i).
However, a fee pa in property instead of money may be subject to the
requirements of Rule 1.8(a) because such fees often have the essential
gualities of a business transaction with the client.

[5] An agreement may not be made whose terms might induce the
lawyer improperly to curtail services for the client or perform them in a way

Ai 1 OOAOU Oi OEA AIEAT 080 ET OAOAOOSB &1
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an agreement whereby services are to be provided only up to a stated amount

when it is foreseeable that more extesive services probably will be required,

unless the situation is adequately explained to the client. Otherwise, the client

might have to bargain for further assistance in the midst of a proceeding or
transaction. However, it is proper to define the extenof services in light of

OEA Al EAT 660 AAEI EOU Ol bDPAuUsS I 1T AxUA
based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee
in a domestic relations matter when payment is contingent upon the securing
of a divorce or upon the amount of alimony or support or property settlement
to be obtained. This provision does nopreclude a contract for a contingent
fee for legal representation in connection with the recovery of posfudgment
balances due under support, alimony or other financial orders because such
contracts do not implicate the same policy concerns. Paragragd) further
prohibits a lawyer from charging a fee to administer a probate estate when
payment is based upon a percentage of the value of the estate.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of
two or more lawyers who are not in the same firm. A division of fee facilitates
association of more than one lawyer in a matter in which neither alone could
serve the client as well, and most often is used when the fee is contingent and
the division is between a refering lawyer and a trial specialist. Paragraph (e)
permits the lawyers to divide a fee subject to certain conditions. The client
must consent to the employment of the other lawyer and to the terms for the
division of the fees, after full disclosure, whikb disclosure must be confirmed
in writing. In addition, the total fee must be reasonable. Contingent fee
agreements must be in a writing signed by the client and must otherwise
comply with paragraph (c) of this Rule. A lawyer should only refer a mattdo
a lawyer whom the referring lawyer reasonably believes is competent to
handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be
received in the future for work done when lawyers were previously
associatedin a law firm, nor does paragraph (e) prohibit payment to a former
partner or associate pursuant to a separation or retirement agreement.
Paragraph (e) further does not address the issue of the fee division when a
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lawyer is terminated before the matter 8 completed, and new counsel is
engaged.

Disputes over Fees

[9] A mandatory fee arbitration procedure has been established for
resolution of fee disputes. Lawyers must conscientiously comply with the
procedure set forth in Maine Bar Rule 9. This Rularescribes a procedure for
AAOAOI ETETC A 1 AxUAO60O0 AEAAh £ O AgAI PI
administrator, a class or a person entitled to a reasonable fee as part of the
measure of damages. The lawyer entitled to such a fee and a lawyer
representing another party concerned with the fee shall comply with the
prescribed procedure.

REPORTERS NOTES

Model Rule 1.5 substantively is equivalent to M. Bar R. 3.3 and replaces
M.Bar. R. 8. Because the Task Force thought Model Rule 1.5 clearly and
Al I POAEAT OEOGAT U OAO &I OOE OEA 001 A0 cCI (
included the rules governing contngent fees, it recommended its adoption,
subject to the noted modifications.

AEA 4AOCE &1 OAA OAATIT 1T AT ARA 201 A p8uj
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language added to Model Rule 1.5(a)(4eflects the recommended addition to
the Maine Rules of Professional Conduct Rule 1.2(c)(1) and (c)(2), allowing,

O1 AAO AAOOAET AEOAOI OOAT AAOh 1T AxUAOOG -
clients. The Task Force recommended two additional provision®tRule 1.5:

(i) the allowance of credit cards as a method of payment for legal services, and

(i) a recognition of mandatory fee arbitration, in accordance with the

provisions set forth in Rule 9.

The Task Force further recommended, consistent with estaished law,
lawyers not be paid a fee for administering a probate estate based on a
percentage of the value of a probate estate.

In 2005, the Supreme Judicial Court asked the Advisory Committee on
001 ZAOCOGEIT T Al 2AO0DPIT 1T OEAEI E OddnsifgledDvithdthelO! A OE «
Maine should adopt the Model Rule version of the fee division rule, that allows
AFAA OEAOET C OET DOI BI OOETT O OEA OAOOH
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contrast, M. Bar R. 3.3(d) allows fee division between unaffiliated lawyers if
the terms of the fee division are disclosed to the client, and if the total fee is
reasonable. The Advisory Committee observed the fee division rule as set
forth in M. Bar R. 3.3¢) has been serving its intended purpose of encouraging
the early referral of cases to lawyers with greater experience and expertise to
handle them. The Advisory Committee solicited comments from members of
the Maine Bar, and held an open forum to discushe fee division issues.
Because the vast majority of comments were in favor of maintaining the
existing Maine Bar Rule, the Advisory Committee recommended that the
language of Model Rule 1.5(e) be replaced with the language of M. Bar R.
3.3(d). The Tak Force thought misunderstandings could be avoided,
however, if the disclosure to the client about the fee division was confirmed in
writing.

Finally the Task Force stressed that Rule 1.5(d) does not address the
issue of the fee division when a lawyer iserminated before the matter is
completed, and new counsel is engaged. In such a case, the fees paid to the old
lawyer and new lawyer must meet the standards set forth in Rules 1.5(a) and

(b).
I AOEOT OU #11 iadmefdoMs O . 1 OA

Paragraph (a) has beenmended to make clarifying changes regarding
the considerations that bear on the reasonableness of a fee.

)T PAOACOADPE j AQj¢cqh OEA OANOEOAI AT C
Ai p1TuUui ATO AA APPAOAT O O1 OEA Al EATO
reasonable gerception of the risk of loss of other employment is relevant to
the reasonableness of the fee, whether or not the client is aware of potentially
conflicting engagements.

Paragraph (a)(3) has been amended to clarify that in any particular
locality, a range of fees, rather than a single precise fee, can very well be
charged for a particular service, and that range, rather than any one particular
fee, is relevant to determining the zone of reasonableness of fees in any
particular case.
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Paragraph (a)(11) is new. It highlights the fact that, as with many
commercial contracts, parties to a fee agreement enter the agreement in order
to allocate various risks and in the expectation of, or pursuit of, certain
potential benefits. Parties make those agreements lking perfect foresight.
The reasonableness of the agreement is to be judged by the reasonableness at
OEA OEI A T &£ A1 OOAAOEI ¢ch ET 1ECEO 1 £ ¢
pursue benefits, not in hindsight. An agreement entered into by parties
reasonably seeking certainty despite (or even because of) their lack of perfect
foresight should be respected, even if one party might regret it in hindsight or,

if the party had had perfect foresight, might not have entered it.

Paragraph (d)(1) is amendedo update the current rule prohibiting fees
that are contingent upon securing a divorce or contingent upon the amount of
alimony, support, or property settlement in lieu thereof. The amendment
expands the Rule to include all family matter actions in which contingent fee
arrangement is not appropriate. Neither the existing Rule, nor the
amendment prohibits a contingent fee arrangement in a family matter
enforcement proceeding.

Paragraph (f) has been amended to clarify that a lawyer can accept an
advance paid by credit card or other means that requires initial deposit into
OEA 1 AxUAOG6O 1 PAOAOGET ¢ AAAIT O1T 6Oh OF 111
requirements set forth in newly amerded Rule 1.15(b)(1). See the Advisory
#1 11 EOOAAGS p2014fio®ille *x1BforAiscussion of this issue.

0AOACOADPE jCq EAOG AAAT Al AT AAA O AE
in light of coming revisions to the organization and content of the BaRules.
No substantive change is intended.

0OAOACOAPE jEQ EO T Axs8 y O Al AOCEEZEAO
acceptance of a nonrefundable fee.

Paragraph (h)(1) provides that nonrefundable fees are permissible,
subject to the requirement of reasonableness that applies to all fees. The
DAOACOADPE OANOEOAO AAOOAET OAEACOAOAOD (
to the nonrefundability of a fee. Although the safeguards in paragraph (h)(1)
are required, they will not guarantee a finding of iformed consent in every
case and are not exclusive of the factors that otherwise bear on the existence

of informed consent. See Rule 1.0(e). When fees are paid prior to the
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rendition of services and in the expectation that such future services will be

rAT AAOAAh OEA #1711 EOOAA AAI EAOGAOG OEAO ¢
that the payment is an advance rather than a nonrefundable fee. In order to

avoid client confusion, paragraph (h)(1) requires clear disclosure to the client

that the fee is nonretindable and a description of the scope of future services

that the client is entitled to receive.

The Committee intends that Opinion No. 206 (Dec. 12, 2012) of the
Professional Ethics Commission shall not apply to nonrefundable fees that
lawyers accept in compliance with this new paragraph. The amendment
differs from the law as stated in Opinion No. 206 in two important ways: (1) it
DAOI EOO 111 OAEOT AAAT A EZAAO £l O 11 OA OE.
allows such fees even though the parties fullgxpect the lawyer to render
specified future services; (2) it requires (where Opinion No. 206 forbids)
AARAOAOCEDPOEIT 1T &£/ OEA EAA AO 111 OAEOT AAA
informed consent thereto.

A lawyer who accepts payment before services are reeded cannot
treat such payment as a nonrefundable fee, unless the lawyer complies with
OEA AEOAI T OOOA OANOEOAI AT OO 1T &£ PAOACO
informed consent to nonrefundability in accordance with this paragraph, the
lawyer must treat the funds as an advance to be credited against future bills
for services and must keep such funds in a trust account, in accordance with
Rule 1.15, until future services are rendered, and must refund the unearned
portion of any such funds upon termination of epresentation, in accordance
with Rule 1.16(d). If conditions (h)(1) and (h)(2) are met, nonrefundable fees
AATTT O AA AADPI OEOAA ET OEA 1 AxUAOGO 0O
are not the property of a client.

Paragraph (h)(2) prohibits a lawyer £01 I OAAOOET ¢ A Al E
xAEOAO T £ OEA OECEO O1I AEAI T AT CA OEA 0!
agreement to a fee is a factor under paragraph (a) in the determination of its
reasonableness. A lawyer should not press further and requesr require the
Al EAT O O xAEOA OEA Al EAT 060 OECEO Ol E
fee determined in accordance with law.
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CONTINGENT FEE AGREEMENT

To Be Executed In Duplicate

Date , 20

The client,

(Name) (Street & Number) (City or Town)
retains the attorney

(Name) (Street & Number)

(City or Town)

to perform the legal services mentioned in par. (1) below. The attorney agrees to perform
them faithfully and with due diligence.

(1) The claim, controversy, and other matters with reference to which the services are
to be performed are:

(2) The contngency upon which compensation is to be paid is:

(3) The client is not to be liable to pay compensation otherwise than from amounts
collected for the client by the attorney, except as follows:

(4) Reasonable compensation on the foregoing contingencytis be paid by the client to
the attorney, but such compensation (including that of any associated counsel) to be paid
by the client shall not exceed the following maximum percentages of the gross (net)
(indicate which) amount collected. Here insert the mamum percentages to be charged in
the event of collection. These may be on a flat basis or in a descending scale in relation to
amount collected.)

(5) The client is to be liable to the attorney for the attorney's reasonable expenses and
disbursements ashereinafter specified.

A. Litigation costs. Costs of the action, including:

. Filing fees paid to the clerk of courts;

. Fees for service of process and other documents;

. Attendance fees and travel costs paid to witnesses;
. Expert witness fes and expenses;

. Costs of medical reports;

. Costs of visual aids; and

. Costs of taking depositions.

~NOoO Ok WNPRE

B. Travel expenses Expenses for travel by the attorney on behalf of the client.

C.Telephone Disbursements for longdistance telephone callsmade by the attorney on
behalf of the client.

D.Postage Postage paid by the attorney for mailings on behalf of the client; and
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E. Copying Costs of photocopying and facsimile telecopying done by the attorney on
behalf of the client.

F.Other: (Specify). (The client agrees that fees paid pursuant to this agreement will be
divided. Attorney will receive or {eadams of the contingent
fee) and Attorney will receive (dollars or percent of the contingent fee).)

(6) This agreement and its performance are subject to Rule 1.5 of the Maine Rules
of Professional Conduct.

WE HAVE EACH READ THEBOVE AGREEMENT BEFORE SIGNING IT.
Witnesses to signatures

To client:

Signature of Client

To attorney:

Signature of Attorney

(If more space is needed, separate sheets may be attached and initialed.)
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RULE1.6 CONFIDENTIALITY OENFORMATION

(@) A lawyer shall not reveal a confidence or secret of a cliennless,
(i) the client gives informed consent; (ii) the lawyer reasonably believes that
disclosure is authorized in order to carry out the representation; or (iii) the
disclosure is permitted by paragraph (b).

(b) A lawyer may reveal a confidence or secretf a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain substantial bodily harm or death;

(2) to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial interests or
property of another and in furtherance of whid the client has used or is using
OEA 1T AxUAO80 OAOOEAAON

(3) to prevent, mitigate or rectify substantial injury to the financial
interests or property of another that is reasonably certain to result or has
OAOGOI OAA &EOT I OEA Al E Aot #aGdan fétherahceé FOE T 1
xEEAE OEA A1 EAT O EAO OOAA OEA 1 AxUAO0G6O

jtq O OAAOOA 1T ACAl AAOEAA AAIT OO OEA

(5) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the gént, to establish a defense to a
criminal charge or civil claim against the lawyer based upon conduct in which
the client was involved, or to respond to allegations in any proceeding
AT TAAOT ET ¢ OEA 1 AxUAO60O OAPOAOGAT OAOQEIT 1

(6) in connection with the sale of a law practice under Rule 1.17A or to
AAOAAO AT A OAOI 1T OA AT T &£ EAOO 1T £ EI OAOA
employment or from changes in the composition or ownership of a firm. In
those circumstances, a lawyer may disclose withespect to each affected
Al EAT O OEA AT EAT 080 EAAT OEOUR OEA EAATC
extent of the legal services involved, and fee and payment information, but
only if the information revealed would not compromise the attorneyclient
privilege or otherwise prejudice any of the clients. The lawyer or lawyers

receiving the information shall have the same responsibilities as the
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disclosing lawyer to preserve the information regardless of the outcome of the
contemplated transaction; or

(7) to comply with other law or a court order.

(c) Before revealing information under paragraph (b) (1), (2), or (3),
the lawyer must, if feasible, make a goothith effort to counsel the client to
DOAOGAT O OEA EAOI AT A AAOEOAty OkekealAl EAI
information and the consequences thereof. Before revealing information
under paragraph (b)(5) or (6), in controversies in which the client is not a
complainant or a party, the lawyer must, if feasible, make a good faith effort to
provide the client with reasonable notice of the intended disclosure.

@ !0 OO0AA ET 201 A p8eh OAT T EZEAAT AAo
by the attorney-A1 EAT O DOEOEI ACA OI AAO ADPDPI EAAA
other information relating to the representation if there is a reasonable
prospect that revealing the information will adversely affect a material
interest of the client or if the client has instructed the lawyer not to reveal
such information.

COMMENT

[1] Lawyers must be circumspect wih respect to information learned
in the course of representing their clients. This Rule governs the disclosure by

A 1T AxUAO T &£ AT EEAAT ARG 1T 0 OAAOAOO 1
OADOAOAT OAOGETT 1T &£ OEA Al EAT O8 re3pkdh 201 A
to information provided to the lawyer by a prospective client, Rule 1.9(c)(2)

Al O OEA 1 AxUAOB8O AOOU 110 OI OAOGAAI EI

representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the
I AxUAOB6 O thA @<pécd © the Fise of such information to the
disadvantage of clients and former clients.

[2] A fundamental principle in the clientlawyer relationship is that,
ET OEA AAOGATAA T &£ OEA AIEAT 080 EIT & OI A
information rel ating to the representation which is protected by the attorney
Al EAT O DPOEOEI ACA T O 1T AU AA AAOOEI Al OAI
Model Rule (2002) provides a broad formulation with respect to confidential
information, the Task Force chose to retin the more limited scope of
protection to matters protected by the attorneyclient privilege and
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information gained in the relationship the disclosure of which may be
AAOOEI AT OA1 O1 OEA Al EAT 060 ETI OAOAOOOS
Bar R. 3.6 the Model Code of Professional Responsibility, thHRESTATEMENT

(THIRD) OF THE LAW GOVERNINGLAWYERS as well as other states which have
otherwise adopted the Model Rules of Professional Responsibility. See Rule

1.0(e) for the definition of informed consent. This contributes to the trust that

Is the hallmark of the clientlawyer relationship. The client is thereby
encouraged to seek legal assistance and to communicate fully and frankly with

the lawyer even as to embarrassing or legally damaging subjectatter. The

lawyer needs this information to represent the client effectively and, if
necessary, to advise the client to refrain from wrongful conduct. Almost

without exception, clients come to lawyers in order to determine their rights

and what is, in he complex of laws and regulations, deemed to be legal and

correct. Based upon experience, lawyers know that almost all clients follow

the advice given, and the law is upheld. The Task Force determined that the

OOA T £ OEA OAOI h OAdsiussifiA Aé NAEO Colld, e OAAC
ReESTATEMENTand M. Bar R. 3.6 is preferable to the broader formulation of

OET &£ Oi AGETT OAl1 AGET Cc O OEA OADPOAOAT OF
AAZET EOETT 1T &£ OOAAOAOOK & ReshmweQrbifers £OT |
lawyers the benefit of the law expressed and cited therein.

[3] The principle of client-lawyer confidentiality is given effect by
related bodies of law: the attorneyclient privilege, the work product doctrine
and the rule of confidentiality estabished in professional ethics. The
attorney-client privilege and work-product doctrine apply in judicial and
other proceedings in which a lawyer may be called as a witness or otherwise
required to produce evidence concerning a client. The rule of cliemawyer
confidentiality applies in situations other than those where evidence is sought
from the lawyer through compulsion of law. The confidentiality rule, for
example, applies not only to matters communicated in confidence by the client
but also to all iformation relating to the representation, whatever its source,
xEEAE | AU AA AAOOEI AT OAT O OEA Al EAT Oc¢
such information except as authorized or required by the Rules of
Professional Conduct or other law. See also $&0

[4] Paragraph (a) prohibits a lawyer from revealing confidences and
secrets of a client. The prohibition on disclosure also applies to disclosures by
a lawyer that do not in themselves reveal protected information but could
reasonably lead to the disovery of such information by a third person. A
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I AxUAOGO OOA T &£ A EUDPI OEAOEAAIT O1 AEOA
Is permissible so long as there is no reasonable likelihood that the listener will
be able to ascertain the identity of the cént or the situation involved.

Authorized Disclosure

[5] The lawyer may disclose information relating to the
representation which he or she reasonably believes is necessary to carry out
the representation. This language is derived from Section 61 of the
RESTATEMENTOF THELAW GOVERNINALAWYERS In some situatons, for example, a
lawyer may believe it is necessary to admit a fact that cannot properly be
disputed or to make a disclosure that facilitates a satisfactory conclusion to a
i AOOAOS , AxUAOO ET A EEOI 1 Aunh Ed OEA
each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by atrict rule
requiring lawyers to preserve the confidentiality of confidences and secrets of
Al EAT 0086 EIT & Oi AGEIT OAI AOGET ¢ O1 OEA
confidentiality rule is subject to limited exceptions. Paragraph (b)(1)
recognizes the oerriding value of life and physical integrity and permits
disclosure reasonably necessary to prevent reasonably certain substantial
bodily harm or death. Such harm is reasonably certain to occur if it will be
suffered imminently or if there is a present ad substantial threat that a
person will suffer such harm at a later date if the lawyer fails to take action
necessary to eliminate the threat. Thus, a lawyer who knows that a client has
information to the authorities if there is a present and substantial risk that a
person who drinks the water will contract a lifethreatening or debilitating
AEOAAOCA AT A OEA 1 AxUAO8O AEOAI T OO0OA EC
reduce the number of victims. The requirement in M. Bar R. 3.6(h)(4)(l)
requiring that an act that is likely to result in death or bodily harm be a
criminal act has been eliminated. Rule 1.6(b)(1) also requires that the
potential harm be substantial. The eliminabn of the requirement of
criminality and the inclusion of the requirement of substantiality is consistent
with the approach taken in the 2002 Model Rules and thRESTATEMENT

[7] Paragraph (b)(2) is a limited exception to the rule of
confidentiality that permits the lawyer to reveal information to the extent
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necessary to enable affected persons or appropriate authorities to prevent the

client from committing a crime or fraud, as defined in Rule 1.0(d), that is
reasonably certain to result in substantial iqury to the financial or property

interests of another and in furtherance of which the client has used or is using

OEA T AxUAO60 OAOOEAAOS 3ldvieE reldionhib OET OO
by the client forfeits the protection of this Rule. The clienttan, of course,

prevent such disclosure by refraining from the wrongful conduct. Although
DAOACOAPE jAQjc¢cq AT AO 110 OANOEOA OE
misconduct, the lawyer may not counsel or assist the client in conduct the

lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also Rule 1.16
xEOE OAOPAAO O OEA 1 AxUAOBO 1 Al ECAOQE
representation of the client in such circumstances, and Rule 1.13(c), which

permits the lawyer, where the client is an organizatin, to reveal information

relating to the representation in limited circumstances. As noted in Comment

[6], this provision is a departure from recently amended M. Bar R. 3.6(h)(4),
xEEAE AOAxO OEA DPAOI EOOEOA AEOAI TIHOOA |
OAOEI ET Al he ATA 110 AO OEA 1T AOOOA AT A
lawyer makes the decision as to whether he or she can or will disclose the

Al EAT 0660 AAOh EO 1 AU AA AEZAZZEAOI O O A
to the level of a crme. Accordingly, the Task Force deleted the categorical
limitation to crime and follows the Model Rule 1.6 (2002) inclusion of fraud,

so long as the harm could be substantial.

[8]  Paragraph (b)(3) addresses the situation in which the lawyer does
notleaOT T £ OEA AI EAT 080 AOEIi A 1T O A£OAOGA O
Although the client no longer has the option of preventing disclosure by
refraining from the wrongful conduct, there will be situations in which the
loss suffered by the affected perso can be prevented, rectified or mitigated.
In such situations, the lawyer may disclose information relating to the
representation to the extent necessary to enable the affected persons to
prevent or mitigate reasonably certain losses or to attempt to remup their
losses. Paragraph (b)(3) does not apply when a person who has committed a
crime or fraud thereafter employs a lawyer for representation concerning that
offense.

Q9] ' 1T AxUAOG6O AT 1T £ZEAAT OEAT EOU 1 Al ECA
from securing d T AEA AT OEAI I ACAI AAOEAA AAT OO
responsibility to comply with these Rules. In most situations, disclosing
information to secure such advice will be impliedly authorized for the lawyer

45



to carry out the representation. Even when thedisclosure is not impliedly
authorized, paragraph (b)(4) permits such disclosure because of the o
Ei DI OOAT AA T £ A | AxUAOBO Al Pl EAT AA xEC

[10] Where a legal claim or disciplinary charge alleges complicity of
the lawyerii A Al EAT 060 AT 1T AOAO 10 1T OEAO 1 EC
representation of the client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. The same is true with
respect to a claim involving the coduct or representation of a former client.
Such a charge can arise in a civil, criminal, disciplinary or other proceeding
and can be based on a wrong allegedly committed by the lawyer against the
client or on a wrong alleged by a third person, for example person claiming
O EAOA AAAT AAEOAOAAA AU OEA 1 AxUAO Al
right to respond arises when an assertion of such complicity has been made.
Paragraph (b)(5) does not require the lawyer to await the commencement of
an acion or proceeding that charges such complicity, so that the defense may
be established by responding directly to a third party who has made such an
assertion. The right to defend also applies, of course, where a proceeding has
been commenced.

[11] Lawyers may not use the threat of disclosure of confidences or
secrets out of spite or in order to obtain leverage against a client in a fee
dispute. A lawyer reasonably entitled to a fee is permitted by paragraph
(b)(5), however, to prove the services renderd in an action to collect it. This
aspect of the rule expresses the principle that the beneficiary of a fiduciary
relationship may not exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about a
client. Whether such a law supersedes Rule 1.6 is a question of law beyond the
scope of these Rules. When disclosure of confidences or secrets appears to be
required by other law, the lawyer must discuss the matter with the client to
the extent required by Rule 1.4. If the other law supersedes this Rule and
requires disclosure, paragraph (b) [(7)} permits the lawyer to make such
disclosures as are necessary to comply with the law. In situations in which
confidences and secrets may be revealed in connectiovith a controversy in
which the client is not a party, prior to disclosure, paragraph (c) requires the

1 Paragraph (b)(6) was renumbered to paragraph (7), effective September 1, 2015.
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lawyer to make a good faith effort to provide notice to the client that a
confidence or secet under paragraph (b)(5) or [(7)] may be revealed.

[13] A lawyer may be ordered to reveal confidences or secrets by a
court or by another tribunal or governmental entity claiming authority
pursuant to other law to compel the disclosure. Absent informed consent of
the client to do otherwise, the lawyer should asert on behalf of the client all
non-frivolous claims that the order is not authorized by other law or that the
information sought is protected against disclosure by the attornexlient
privilege or other applicable law. In the event of an adverse rulinghe lawyer
must consult with the client about the possibility of appeal to the extent
required by Rule 1.4. Unless review is sought, however, paragraph (b)(6)
PAOI EOO OEA 1 AxUAO O AlTipPIU xEOE OEA A

[14] Paragraph (b) permits disclosure ony to the extent the lawyer
reasonably believes the disclosure is necessary to accomplish one of the
purposes specified. Paragraph (c) requires that with respect to disclosures
under paragraphs (b)(1), (2) and (3), the lawyer must make a good faith
effort, if feasible, to counsel the client to prevent the harm and obviate the
need for disclosure. This requirement is consistent with Sections 66 and 67 of
the RESTATEMENS Yyl ATu AAOGAhRh A AEOAI T OOOA A
should be no greater than he lawyer reasonably believes necessary to
accomplish the purpose. |If the disclosure will be made in connection with a
judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons hang a need to
know it and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

[15] Paragraph (b) permits but does not require the disclosure
confidences or secrets to accomplish the purpes specified inparagraphs
(b)(1) through (b)[(7)] . In exercising the discretion conferred by this Rule, the
I AxUAO T Au AT 1 OEAAO OOAE ZAAOI OO AO OE
with the client and with those who might be injured by the client, thd Ax UA 08 O
own involvement in the transaction and factors that may extenuate the
AlTTAOAO ET NOAOOEIT 8 I 1T AxUAOG6O AAAE
paragraph (b) does not violate this Rule. Disclosure may be required,
however, by other Rules. Some uRes require disclosure only if such
disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1
and 8.3. Rule 3.3, on the other hand, requires disclosure in some
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circumstances regardless of whether such disclosure is permitted by thisuke.
See Rule 3.3(c).

Acting Competently to Preserve Confidentiality

[16] A lawyer must act competently to safeguard information relating
to the representation of a client against inadvertent or unauthorized
disclosure by the lawyer or other persons whoare participating in the
OADPOAOAT OAGETT 1T &/ OEA AT EAT O 1T0O0 xEIT AC
See Rules 1.1, 5.1 and 5.3. Consistent with Section 66 of RESTATEMENT a
lawyer who takes action or decides not to take action allowed under this Ra
IS not, solely by reason of such action or inaction, subject to professional
AEOAEDPI ET Ah TEAAIT A £ O AAi ACAO O OEA
barred from recovery against a client or third persons. The legal effect of the
I Ax UA O8 Ohowever, isAbkyond the scope of the Model Rules of
Professional Conduct.

[17] When transmitting a communication that includes confidences or
secrets of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty,
however, does not require that the lawyer use special security measures if the
method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautionskactors to be
Al T OEAAOAA ET AAOAOIETEITC OEA OAAOITAAI
confidentiality include the sensitivity of the information and the extent to
which the privacy of the communication is protected by law or by a
confidentiality agreement. A client may require the lawyer to implement
special security measures not required by this Rule or may give informed
consent to the use of a means of communication that would otherwise be
prohibited by this Rule.

Former Client

[18] The duty of confidentiality continues after the clientlawyer
relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the
prohibition against using such information to the disadvantage of the former
client.

48



REPORTERS NOTES

Model Rule 1.6 (2002) orresponds to M. Bar R. 3.6(h).
Notwithstanding some significant substantive distinctions, the Task Force
recommended the adoption of the structure set forth in the 2002 Model Rules
with respect to the confidentiality issues. For example, the issue of
confidentiality of information with respect to current clients, former clients
and prospective clients is found within the confines of M. Bar R. 3.6(h). In
contrast, the 2002 Model Rules address confidentiality with respect to former
clients in Rule 1.9(c),and confidentiality with respect to prospective clients in
Rule 1.18(b). Moreover, 2002 Model Rule 1.6 addresses permissive disclosure
of confidential information but leaves mandatory disclosure of confidential
information to Rule 3.3, Candor to the Tribnal and Rule 4.1, Truthfulness in
Statements to Others. The Model Rules handle the duty to prevent others
from disclosing confidential information as part of Rules 5.1, Responsibility of
Partners, and 5.3, Responsibilities Regarding Neawyer Assistants

The Task Force discussed the issue ofow much and what type of
information should be protected by the confidentiality rule. The Task Force
considered whether the Maine Rules of Professional Conduct should protect
OAlT 1 ET &£ Oi AGETT OA1I AGET ¢ OI OEA OADPOA
OAEAT AU OEA ¢mm¢ -1 AAI 201 Adgh 1T 0 OAIi
approach taken by Maine before the July 1, 2005 amendment to M. Bar R.

3.6(h)).

O)1 & Of AGETT OAI AGET ¢ O1 OEA OADPOAOR

formulation. It protects not only information communicated by the client, but
any information related to the representation received from other sources;
and even information that is not in itself protected, if it leads to the discovery
of protected information. Positive, public information about the client learned
in the course of the client representation would als be protected. The Model
Rules Reporter acknowledged the potential breadth of this formulation of the
scope of protected information, if read literally.

)yt AT 1 O0OAOGOKh O1T AAO OEA OAT T EEAAT AAO
relating to the representation obtained from sources other than the client is o
POl OAAOAA 111U EZ£ AEOAI T OOOA 1T &£ OEA EI

interests, or the client affirmatively requests the information be protected. i
O3AAOAOSG ET A& Of AO - 8effectdptior t2 guly &, 2Q0p)Eq j C
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(and in the pre-2002 Model Code andReESTATEMENTS 60) refers to information

other than information protected by the attorney-client privilege, that is
OCAET AA ET OEA bDPOI ZAOOEIT T Al OAIl A€ET T OE I
inviolate or the disclosure of which would be embarrassing or detrimental to

A Al EAT 080 00AOOI AAT Uh ET &I O AGETT CA
the client could be from any source. Thus, former M. Bar R. 3.6(h) definition of
OOAAOA O9 diselobuel d drformation relating to the representation
xEOET 60 OEA Al EAT 680 AT 1 O0AT Oh O 111c¢C /£
client. This is not permitted under the Model Code or under the Model Rules.
Information that is protected by the atorney-client privilege is considered a

OAT T ZEAAT AA8O

4EA 4AOE &1 OAA AEOOOEAO AEOAOOOAA OEAR&
OOAOAAIT ET Cd6 OAAITCIEUETC OEAO 1TTA AAT ¢
Consider the following example. You know that your lient is about to
develop a tract of land. As a result, neighboring tracts will become more
valuable. You buy a neighboring tract. The purchase does not reveal what
you know as a result of your client representation. If the use of the
information (purc hasing the land) does not disadvantage your client, you may
AT O1T O1 AAO -1TAA1T 2061 A p8uyj AQs 05 0A 1 ¢
aligned with a conflictof-interest, than with the revelation of confidential
client information. Thus, in the 20022 61 AOh OO0O0A6 EO EIT Al OA
1.9, rather than Rule 1.6.

4EA OAOO | AET OEOU 1T £ EOOEOAEAOQEIT O E
p8p AT A OAOAET AA OOOA6 ET 2061 A ps8yj AQ
ultimately decided to follow the approach of the 2002 Model Rules, and have
201 A p8¢e OEIBIU cI O6AOT EIT & Oi AGEI 1T OE
ET £ Oi AGETT OEAO EO OOOAA6 AA AAAOAOGOAA

The Task Force discussed whether disclosures authorized under
Paragraph (a) include information that is expressly authorized (informed
consent) as well as impliedly authorized. The Task Force thought that the
OAOi h OEiI Pl EAAT U AOOET OEUAAG xAO O1 Al A/
AET EAA xAO Oi Al IelawfeE @adsonably Oelidves thetAT O
AEOAI T OOOA EO AOOEIT OEUAA ET 1 OAAO O A
Force also discussed whether express authorization must be made in writing
and recommended that express authorization of disclosures was not raged

to be in writing.
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The Task Force thought it was important, consistent with the approach
taken in the 2002 Model Rules, that the disclosures #wrized by paragraph
(b)(1)-[(7)] be permissive rather than mandatory. Maine Rules of
Professional Condut 3.3, however, makes disclosure mandatory when the
fraud is upon a tribunal. See also Maine Rules of Professional Conduct Rule
18p OANOEOET C 1 AxUAOO O OAEOAITOA A 14
to avoid assisting a criminal or fraudulent acty a client, unless disclosure is
POl EEAEOAA AU 201 A p8@8o 7 E OtHorttDiA OPAA O
paragraphs (b)(1)-[(7)], the Task Force recommended the adoption of the
2002 Model Rule format. In some instances the Task Force recommendbd
Maine Rules of Professional Conduct 1.6 follow the substance of Model Rule
1.6 (2002); in other instances, the Task Force recommended substantive

changes.

With respect to the bodily harm exception found in paragraph (b)(1),
the Task Force recommende the exception recognized in M. Bar R. 3.6(h) for
Al EAT O AOEIi A0 OEAO AOA OI EEAT U O OAO(
PAOOIT 6 AT A OO1T AOI EA OEA ZEOOOEAOCET C 1
AgAAPOET T & O AEOAI T 000 A6 subsiantia Booilk OAT O
EAOI T O AAAOES8OG AEEO 1 AT COACA TACAOAO
This change sets forth an objective test and is in accord with Model Rule
1.6(b)(1) (2002) as well as Section 66 of th&ESTATEMENT This language goes
beyond an exception for imminent harm and makes clear in the existence of a
present and substantial threat that a person will suffer an injury or death at a
later date is also addressed. Information a client is about to discharge a toxic
substance is an rample of information that may be revealed to prevent
reasonably certain substantial bodily harm or death to third parties. This
formulation is a departure from the recent revision to M. Bar R. 3.6(h).

The Task Force, mindful of potential magnitude ofhie harm to the
financial interests or property of third parties as a result of criminal or
fraudulent acts of client, recommended the adoption of Model Rule 1.6(b)(2)
and (3) (2002). It is a serious abuse of the lawyetlient relationship when a
I A x Udemide®are used in furtherance of such a crime or fraud. Similar to
paragraph (b)(1), there is no requirement of criminality. The Task Force
thought a lawyer ought to be able to disclose information relating to a ten
million dollar fraud on shareholders, whether or not the fraud rises to the
level of a criminal act. Moreover, at the time the lawyer is making the decision
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AO O1 xEAOEAO EA 1O OEA OEIT O1I A AEOAIT O/
OLZOAOAS EO AOEI ET Al h T anbe wih@dyhoOverdt& A Al E
be criminal. Paragraph (b)(3) allows for disclosure of confidences or secrets
where a client can no longer prevent the disclosure by abstaining from the
crime or fraud. The focus of this paragraph is on mitigation and recoupmen

of losses.

Paragraph (b)(4) allows disclosure when a lawyer is seeking legal
AAOGEAA AAT 6O OEA 1 AxUAO8O0 DOl ZAOOCEIT T A
%2Dbl AT ACET1T 1T &£ OEEO bDPOI OEOEIT EO AO £A
information to secure suchadvice is impliedly authorized. Nevertheless, in
order to clarify that such disclosures are proper even when not impliedly
authorized, the Commission recommends that such disclosures be explicitly
permitted under this Rule. It is of overriding importance both to lawyers and
to society at large, that lawyers be permitted to secure advice regarding their
1 ACAl T Al ECAOEI T 080

With respect to paragraph (b)(5), the Task Force added to the Rule a
requirement of reasonable notice to the client before making aisclosure in
OOCAI £ AAZEAT OA8O 4EA 11T OEAA OANOEOAI Al
dispute between the attorney and the client. This requirement of notice
strikes a balance between the interest of the lawyer and his or her client. The
Task Force dscussed whether disclosure ought to be permitted to allow the
lawyer to establish an affirmative claim against the client (the approach taken
in Model Rule 1.6(b)(5) (2002)) or only to allow the lawyer to establish a
defense to a charge of wrongful condudthe approach taken under M. Bar R.
3.6(h)(3) and Section 63 of theRESTATEMEN). The Task Force recommended
the Model Rule approach on this issue, with no requirement of reasonable
notice to the client, and subject to the principles set forth in Commenmt1].

Paragraph (b)[(7)] allows the disclosure of confidences or secrets in
order to comply with other law or a court order. While there is general
consensus that a lawyer may disclose to comply with other law or a court
order, Section 63 of theRESTATMENTimposes the additional condition that the
AEOAT T OO0OA TAAOGO 1TT1 U OAEOAO OEA 1T AxUA(
assert that the information is privileged or otherwise protected against
AEOAI 1T OO0OAS80O6 4EA AEOAI | OLx@tdke taedriskooh O E O«
contempt or other legal penalties on behalf of a client and not also be the
subject of professional discipline.
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The Task Force recommended the inclusion of the first sentence of
paragraph (c) to make clear that lawyers should givd I EAT OO0 OT T A 1 AC(
to reconsider their contemplated fraudulent or criminal plans. While the
cnneg 201 A0 AT 110 AOOEAOI AGA A 1 AxUAOSB
client, M. Bar R. 3.6(h) expressly requires such a conversation with respect to
past fraud. Sections 66 and 67 of thBESTATEMENTINCclude the requirement
OEAO A 1 AxUAO [T AEA A OCI T A AEAEOE AA&EAl

before disclosing client information.

With respect to the second sentence in paragraph (c), the TaslrEe
thought it is both good policy and practice for lawyers to make a good faith
effort to provide notice to a client that their secrets may be revealed in the
circumstances outlinedin paragraphs (b)(5) and (b)[(7)].

The Task Force recommended that Miae Rules of Professional Conduct
Rule 1.6 not include the explicit requirement set forth in M. Bar R. 3.6(h)(2)
i AAAOAOOET ¢ A 1 AxUAOB8O OAODPI T OEAEI EOU
Il AxUAOGO AipiTUAA Au OEA 1 AxUAOQ ATA
approach of relying on Rules 5.1 and 5.3

A4EAR 4AOE &1 OAA AEOAOOOAA OEA AEOAOZ
choice to disclose. Consistent with Sections 66 and 67 of tReESTATEMENT the
4 AOE &1 OAA OEI OCEO EO xAO EI T OOAi O OIi
not act does not subject the attorney to liability. The Task Force also thought
EO xAO Al Ol Ei I OOAT O O1I 1 AEA Al AAO OE/
to act or not act is beyond the scope of the Maine Rules of Professional
Conduct.

Advisory Note z August 2015

The addition of subsection 1.6(b)(6) was recommended in conjunction
xEOE OEA ' AOEOIT OU #1171 EOOCAA 11 o001 £A«
abrogation of Rule 1.17 and adoption of Rule 1.17A, Sale of Law Practice.
Subsection (b)(6) delineates the permissive disclosures and obligations of
lawyers when engaged in discussions regarding sale of a law practice, a
I AxUAO6O AEAT CA T &£ AipilTUiATO T0O AEAT C.
of a firm. The language incorporates ABA Model Rule6(b)(7) regarding the
change of employment of a lawyer, and circumstances relating to change of
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ownership or composition of a firm. It adds language specific to disclosures
made in connection with a Rule 1.17A. The language recommended by the
Advisory Committee is from Rule 1.6(b)(6) of the Oregon Rules of
Professional Conduct, as adopted in January 2005. As a consequence of the
addition of 1.6(b)(6), what was formerly subsection (6) is renumbered as
subsection (7).

RuULEl.7 CONFLICFOFINTERESTOQURRENTCLIENTS

(@) Except as provided in paragraph (b), a lawyer shall not represent
a client if the representation involves a concurrent confliciof-
interest. A concurrent conflictof-interest exists if:

(1) the representation of oneclient would be directly adverse to
another client, even if representation would not occur in the
same matter or in substantially related matters; or

(2) there is a significant risk that the representation of one or
more clients would be materially limitAA AU OEA
responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

(b)  Notwithstanding the existence of a concurrent confliciof-interest
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer would be able
to provide competent and diligent representation to each
affected client; and

(2) each affected client gives informed consent, confirmed in
writing.

(c) Under no circumstances may a lawyer ragsent a client if:
(1) the representation is prohibited by law;
(2) the representation involves the assertion of a claim by one

client against another client represented by the lawyer in the
same litigation or other proceeding before a tribunal.
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Advisor y Note to Rule 1.7 z October 2018

Rule 1.8(j) has been adopted, and therefore Comment [12] to this Rule is
ITT 1TTCAO Al OOAAO ET OOAOETI ¢ OEAOBO0- AEI
categorical prohibition on an attorney forming a sexual relationship with an
AGEOOET ¢ Al EAT 0856 3AA 201 A p8uyj EqQ AT A
date. Rule 1.7 has not been amended in any way on this date.

COMMENT

GeneralPrinciples
[1] Loyalty and independent judgment are essential elements in the

Il AxUAOB8O OAI AOGET 1 OEED O1 A Al EAT 68 #11A
OEA 1 AxUAOBO OAODPI 1 OEAEI EOEAO O1 A1T1 OEA
or fromthe ]| AxUAO86O T x1 ET OAOAOOO8 &1 O ODPA/

concurrent conflicts of interest, see Rule 1.8. For former client conflicts of
interest, see Rule 1.9. For conflicts of interest involving prospective clients,
OAA 201 A p8pyws Ei @& AQAKETI BOEORADOF £AIOA
xOEOET choe OAA 201 A p8snj Aq AT A | AQs

[2] Resolution of a conflictof-interest problem under this Rule
requires the lawyer to: (1) clearly identify the client or clients; (2) determine
whether a conflict-of-interest exists; (3) decide whether the representation
may be undertaken despite the existence of a conflict, i.e., whether the conflict
Is consentable; and (4)f so, consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in witing. The clients
affected under paragraph (a) include both of the clients referred to in
paragraph (a)(1) and the one or more clients whose representation might be
materially limited under paragraph (a)(2).

[3] A conflict-of-interest may exist before epresentation is
undertaken, in which event the representation must be declined, unless the
lawyer obtains the informed consent of each client under the conditions of
paragraph (b). To determine whether a conflictof-interest exists, a lawyer
should adoptreasonable procedures, appropriate for the size and type of firm
and practice, to determine in both litigation and nonrlitigation matters the
persons and issues involved. See also Comment to Rule 5.1. Subject to the
exception set forth in Comment [24] with OAOPAAO Ol OEOOOA
ignorance caused by a failure to institute such procedures will not excuse a
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exists or, having once been established, is continuing, see Comment @eR
1.3 and Scope.

[4] If a conflict arises after representation has been undertaken, the
lawyer ordinarily must withdraw from the representation, unless the lawyer
determines the conflict is consentable and has obtained the informed consent
of the clientunder the conditions of paragraph (b). See Rule 1.16. Where more
than one client is involved, whether the lawyer may continue to represent any
I £ OEA Al EAT OO EO AAOAOI ETAA AT OE AU O
owed to the former clientand byOEA 1 AxUAO6 0 AAEI EOU Ol
OEA OAIT AETEIC AITEATO 1T O Al EAT OOh CEOAI
See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and
other organizational affiliations or the addition or realignment of parties in
litigation, might create conflicts in the midst of a representation, as when a
company sued by the lawyer on behalf of one client is bought by another client
represented by the lawyer in an unelated matter. Depending on the
circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize harm to the client&ee
Rule 1.16. The lawyer must continue to protect the confidences of the client
from whose representation the lawyer has withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation
AEOAAOI U AAOAOOA O OEAO Al EAT O xEOETO
absent a determination by the lawyer that the conflict is consentable and the
grant of consent by the client, a lawyer may not act as an advocate in one
matter against a person the lawyer represents in some other matter, even
when the matters are wholly unrelated. The client as to whom the
representation is directly adverse is likely to feel betrayed, and the resulting
damage to the clientlawyer relationshipisl EEAT U Ol EI PAEO OEA
to represent the client effectively. In addition, the client on whose behalf the
adverse representation is undertaken reasonably may fear that the lawyer
xET 1 DOOOOA OEAO Al EAT 680 A ioQhe otheROO A/
Al EAT Oh E8A8h OEAO OEA OADOAOAT OAOQETI
interest in retaining the current client. Similarly, a directly adverse conflict
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may arise when a lawyer is required to cros&xamine a client who appears as
a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the otheraind,
simultaneous representation in unrelated matters of clients whose interests
are only economically adverse, such as representation of competing economic
enterprises in unrelated litigation, does not ordinarily constitute a conflictof-
interest and thusmay not require consent of the respective clients.

[7] Directly adverse conflicts canalso arise in transactional matters.
For example, if a lawyer is asked to represent the seller of a business in
negotiations with a buyer represented by the lawyer, nbin the same
transaction but in another, unrelated matter, the lawyer could not undertake
the representation without determining that the conflict may be waived by
consent and the grant of informed consent by each client.

Identifying Conflicts of Interets Material Limitation

[8] Even where there is no direct adverseness, a confliof-interest
ABEOOO EZAZ OEAOA EO A OECIi EZEZEAAT O OEO
recommend or carry out an appropriate course of action for the client will be
materially | EI EOAA AO A OAOOI O 1T &£/ OEA 1T AxUAOSG
For example, a lawyer asked to represent several individuateeking to form a

ETET O OAT OOOA EO TEEAI U O AA 1 AOAOEA
recommend or advocate all pssible positions that each might take because of
OEA 1 AxUAO60O0 AOOU 1T &£ 11 UAI OU OF OEA 1T

alternatives that would otherwise be available to the client. The mere
possibility of subsequent harm does not itself require diclosure and consent.

The critical questions are the likelihood that a difference in interests will

AOGAT OOAOA AT Ah EZ EO ATl Abh xEAOEAO EO >
independent professional judgment in considering alternatives or foreclose

courses of action that reasonably should be pursued on behalf of the client.

, AxUROGO 2A0PIT 1T OEAEI EOEAO O1T &1 OI AO #I1E
@ YT AAAEOEI1T OI Ail &£ EAOO xEOE 160
duties of loyalty and independence may bematerially limited by
OAOPI 1 OEAEI EOEAO Ol £iI O AO Al EAT OO0 Oi
responsibilities to other persons, such as fiduciary duties arising from a

N ~ ~ - PN

I AxUAOGO OAOOEAA AO A OOOOOAANR AGAAOOI C
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Personal InteresConflicts

[100 4EA 1 AxUAOGO 1 x1 EI OAOAOOO OET O1 A
adverse effect on representation of a client. For example, if the probity of a
I AxUAOGO 1T x1 AT TAOAO ET A OOAT OAAOQET T E
or impossible for the lawyer to give a client detached advice. Similarly, when a
lawyer has discussions concerning possible employment with an opponent of
OEA 1T AxUAOG60 Al EAT Oh T O xEOE A | Ax [EE
AEOAOOOET T O AT Ol A | A ¢epreseEnfationh &f thé didntEl® OE A
addition, a lawyer may not allow related business interests to affect
representation, for example, by referring clients to an enterprise in which the
lawyer has an undisclosed financial interest. See Rule 1.8 for speciRules
pertaining to a number of personal interest conflicts, including business
transactions with clients. See also Rule 1.10 (personal interest conflicts under
Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).

[11] When lawyers represating different clients in the same matter or
in substantially related matters are closely related by blood or marriage, there
may be a significant risk that client confidences will be revealed and that the
Il AxUAOGO ZAiI EI U OAIl A Qeth lbyaity &8 indeendent ET O A «
professional judgment. As a result, each client is entitled to know of the
existence and implications of the relationship between the lawyers before the
lawyer agrees to undertake the representation. Thus, a lawyer related to
another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not
represent a client in a matter where that lawyer is representing another party,
unless each client gives informed consent. The disqualification arising from a
close family relationship is personal and ordinarily is not imputed to members
of firms with whom the lawyers are associated. See Rule 1.10. See also Rule
1.8(1).

[12] - AETA EAO 116 AAI POAA OEA 1 "1
prohibition on an attorney forming a sexual relatioship with an existing
client because such a rule seems unnecessary to address true disciplinary
problems and it threatens to make disciplinary issues out of conduct that we
do not believe should be a matter of attorney discipline. However, the lack of a
categorical prohibition should not be construed as an implicit approval of
such relationships. Attorneys have been disciplined under the former Maine
Code of Professional Responsibility for entering into sexual relations with
clients, and they may be disg@lined for similar conduct under these rules. The
relationship between lawyer and client is a fiduciary one in which the lawyer
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occupies the highest position of trust and confidence. In certain types of

representations such as family or juvenile mattersthe relationship is almost

always unequal; thus, a sexual relationship between lawyer and client in such

AEOAOI OOATAA 1T Au ET O 1 OA O1 ZAEO A@bPI T EC

OEIT 1T ACETT 1T &£ OEA 1T AxUAOGO AAOCEAthAOEEAA

Al EAT O OI OEA Al EAT 060 AEOAAOAT OACA8 )

OECI EAEAAT O AAT CAO OEAOh AAAAOOA 1T &£ OE

lawyer will be unable to represent the client without impairment of the

exercise of indepement professional judgment. Moreover, a blurred line

between the professional and personal relationships may make it difficult to

predict to what extent client confidences will be protected by the attorney

client evidentiary privilege, since client confideces are protected by privilege

only when they are imparted in the context of the clieMawyer relationship.

Before proceeding with the representation in these circumstances, the lawyer

OET O1 A AT 1 OEAAO xEAOEAO OEA 1 AwillbdO60O A

materially limited by the sexual relationship.

)T OAOAOGO T £ 0AOOI T OAUETC A O A , AxUAOS
[13] A lawyer may be paid from a source other than the client,

including a coclient, if the client is informed of that fact and consents and the

aranCAT AT O AT AO 116 AlTipoli EOGA OEA 1A
independent judgment to the client. See Rule 1.8(f). If acceptance of the

DAUI ATO &OiI i AT U 1T OEAO O OOAA DPOAOGAT 6O
representation of the client will be materiallyl Ei EOAA AU OEA 1 A:
ET OAOAOGO ET AAAT I 1T 1TAAOEI ¢ OEA DAOOIT |

Il AxUAOGO OAODPI 1T OEAEI E OE Alignt, en the laByArUA O x
must comply with the requirements of paragraph (b) before accepting the
representation, including determining whetherthe conflict is consentable and,

if so, that the client has adequate information about the material risks of the
representation.

Prohibited Representations

[14] In many instances, clients may consent to representan
notwithstanding a conflict. However, as indicated in paragraph (c), some
conflicts are nonconsentable, meaning that the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the
Al EAT 080 AT 1 OArested lavigdr duld donclude ¢hatith® Alient
should not agree to the representation under the circumstances, the lawyer
involved cannot properly ask for such agreement or provide representation
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than one client, the question of consentability must be resolved as to each
client.

[15] Consentability is typically determined by considering whether the
interests of the clients will be adequately protected if the clients are permitted
to give their informed consent to representation burdened by a confliebf-
interest. Thus, under paragraph (b)(1), representation is prohibited if in the
circumstances the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent aml diligent representation. See Rule 1.1
(competence) and Rule 1.3 (diligence).

[16] Paragraph (c)(1) describes conflicts that are nonconsentable
because the representation is prohibited by applicable law. For example, in
some states substantive law promes that the same lawyer may not represent
more than one defendant in a capital case, even with the consent of the clients,
and under federal criminal statutes certain representations by a former
government lawyer are prohibited, despite the informed conent of the
former client. In addition, decisional law in some states limits the ability of a
governmental client, such as a municipality, to consent to a conflicf-
interest.

[17] Paragraph (c)(2) describes conflicts that are nonconsentable
because of th ET OOEOOOET T A1 ET OAOAOO ET OECIT ¢
position when the clients are aligned directly against each other in the same
litigation or other proceeding before a tribunal. Whether clients are aligned
directly against each other within the meaning of this paragraph requires
examination of the context of the proceedingAlthough this paragraph does
ITTO0 DPOAAI OAA A 1 AxUAOG60O 1 01 OEPI A OAPO
i AAEAOCETT j AAAAOOA [T AAEAOGEI T EdQnderi O A
Rule 1.0(m)), such representation may be precluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of
the relevant circumstances and of the material and reasonably foreseeable
ways that the corilict could have adverse effects on the interests of that client.
Whether a client has given informed consent to representation, when
required by this Rule or Rule 1.8, shall be determined in light of the mental
capacity of the client to give consent, thexplanation of the advantages and
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risks involved provided by the lawyer seeking consent, the circumstances
under which the explanation was provided and the consent obtained, the
experience of the client in legal matters generally, and any other
circumstances bearing on whether the client has made a reasoned and
deliberate choice. See Rule 1.0(e) (informed consent). The lawyer must
reasonably believe that each client will be able to make adequately informed
decisions during the representation and, to that ed, the lawyer must consult
with each client concerning the decisions to be made and the considerations
relevant in making them, so that each client can make adequately informed
decisions. See Rule 1.4. The information required depends on the nature of
the conflict and the nature of the risks involved. When representation of
multiple clients in a single matter is undertaken, the information must include
the implications of the common representation, including possible effects on
loyalty, confidentiality and the attorney-client privilege and the advantages
and risks involved. See Comments [30] and [31] (effect of common
representation on confidentiality).

[19] Under some circumstances it may be impossible to make the
disclosure necessary to obtain consentFor example, when the lawyer
represents different clients in related matters and one of the clients refuses to
consent to the disclosure necessary to permit the other client to make an
informed decision, the lawyer cannot properly ask the latter to consén In
some cases the alternative to common representation can be that each party
may have to obtain separate representation with the possibility of incurring
additional costs. These costs, along with the benefits of securing separate
representation, are fators that may be considered by the affected client in
AROAOI ETET C xEAOEAO AT iTi11T1T OADPOAOAT OAOE

Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent
of the client, confirmed in witing. Such a writing may consist of a document
executed by the client or one that the lawyer promptly records and transmits
to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(n)
(writing includes electronic transmission). If it is not feasible to obtain or
transmit the writing at the time the client gives informed consent, then the
lawyer must obtain or transmit it within a reasonable time thereafter. See
Rule 1.0(b). The requirement of a writing does not supplant the need in most
cases for the lawyer to talk with the client, to explain the risks and advantages,
if any, of representation burdened with a conflictof-interest, as well as
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reasonably available alternatives, and to afford the client a reasonable
opportunity to consider the risks and alternatives and to raise questions and
concerns.Rather, the writing is required in order to impress upon clients the
seriousness of the decision the client is being asked to make and to avoid
disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the
AT 1T OAT O AT Anh TEEA AT U 1T OEAO Al EAT Oh i
AO AT U OEiIi As 7EAOEAO OAOI E Ebresentation OAT
precludes the lawyer from continuing to represent other clients depends on
the circumstances, including the nature of the conflict, whether the client
revoked consent because of a material change in circumstances, the
reasonable expectationof the other client and whether material detriment to
the other clients or the lawyer would result.

Al
o)

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts
that might arise in the future is subject to the test ofparagraph (b). The
effectiveness of such waivers is generally determined by the extent to which
the client reasonably understands the material risks that the waiver entails.
The more comprehensive the explanation of the types of future
representations that might arise and the actual and reasonably foreseeable
adverse consequences of those representations, the greater the likelihood that
the client will have the requisite understanding. Thus, if the client agrees to
consent to a particular type of conflct with which the client is already
familiar, then the consent ordinarily will be effective with regard to that type
of conflict. If the consent is general and opeended, then the consent
ordinarily will be ineffective, because it is not reasonably likelythat the client
will have understood the material risks involved. On the other hand, if the
client is an experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, such consent is more
likely to be effective, particularly if, e.g., the client is independently
represented by other counsel in giving consent and the consent is limited to
future conflicts unrelated to the subject of the representation. In any case,
advance consent cannot be effecterif the circumstances that materialize in
the future are such as would make the conflict nonconsentable under
paragraph (b)(1) or paragraph (c).
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Conflicts in Litigation

[23] Paragraph (c)(2) prohibits representation of opposing parties in
the same liicAk OET T h OACAOATI AGO T &£# OEA Al EAT O«
simultaneous representation of parties whose interests in litigation may
conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2)
and paragraph (b). A conflict may exisby reason of substantial discrepancy
ET OEA DPAOOEAOS OAOOEiITTUh ETAIIPBPAOEA
opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. Such cohéts can arise in
criminal cases as well as civil. The potential for confliedf-interest in
representing multiple defendants in a criminal case is so grave that ordinarily
a lawyer should decline to represent more than one codefendant. On the other
hand, common representation of persons having similar interests in civil
litigation is proper if the requirements of paragraph (b) are met.

[24] The mere fact that advocating a legal position on behalf of one
client might create precedent adverse to the intersts of a client represented
by the lawyer in an unrelated matter does not create a confliedf-interest. A
conflict-of-ET OAOAOO AGEOOOh EI xAOAOh EZ OEAOA
AAOGET T 11 AAEAT £ 1T £ 11T A Al Edfectivenessin]l | A
representing another client in a different case; for example, when a decision
favoring one client will create a precedent likely to seriously weaken the
position taken on behalf of the other client. Factors relevant in determining
whether the clients need to be advised of the risk include: where the cases are
pending, whether the issue is substantive or procedural, the temporal
relationship between the matters, the significance of the issue to the
immediate and longterm interests of the AT EAT OO0 ET O1 1 OAA Al
reasonable expectations in retaining the lawyer. If there is significant risk of
material limitation, then absent informed consent of the affected clients, the
lawyer must refuse one of the representations or withdraw fran one or both
matters. Under Maine law and practice, this Rule is violated only if an
attorney does not obtain informed consent to an issue conflict that rises to the
level of a conflictof-interest described in Rule 1.7(a), and is actually known by
the lawyer. A lawyer does not violate this Rule merely by being ignorant of
the existence of an issue conflict. There are situations where, because of the
risk of material limitation of a client representation, that an issue conflict can
be a true (albeit corsentable) conflict-of-interest. The intent of this Rule and
this paragraph is not to create a conflicbf-interest-screening requirement
that has not heretofore existed in Maine.
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[25] When a lawyer represents or seeks to represent a class of
plaintiffs or defendants in a classaction lawsuit, unnamed members of the
class are ordinarily not considered to be clients of the lawyer for purposes of
applying paragraph (b) of this Rule. Thus, the lawyer does not typically need
to get the consent of such a persobefore representing a client suing the
person in an unrelated matter. Similarly, a lawyer seeking to represent an
opponent in a class action does not typically need the consent of an unnamed
member of the class whom the lawyer represents in an unrelated atter.

Nonlitigation Conflicts

[26] Conflicts-of-interest under paragraphs (a)(1) and (a)(2) arise in
contexts other than litigation. For a discussion of directly adverse conflicts in
transactional matters, see Comment [7]. Relevant factors in determining
whether there is significant potential for material limitation include the
AOOAOGEIT1T AT A EITOEIi AAU 1T &£ OEA 1 AxUAO0B80O
involved, the functions being performed by the lawyer, the likelihood that
disagreements will arise anl the likely prejudice to the client from the conflict.
The question is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and
estate administration. A lawyer may be called upon to preparevills for
several family members, such as husband and wife, and, depending upon the
circumstances, a conflictof-interest may be present. In estate administration
the identity of the client may be unclear under the law of a particular
jurisdiction. In order to comply with conflict-of-interest rules, the lawyer
OEI OI A T AEA Al AAO OEA 1 AxUAO60 OAIlI AOGEIT 1

[28] Whether a conflict is consentable depends on the circumstances.
For example, a lawyer may not represent multiple parties t@a negotiation
whose interests are fundamentally antagonistic to each other, but common
representation is permissible where the clients are generally aligned in
interest even though there is some difference in interest among them. Thus, a
lawyer may seek toestablish or adjust a relationship between clients on an
amicable and mutually advantageous basis; for example, in helping to
organize a business in which two or more clients are entrepreneurs, working
out the financial reorganization of an enterprise inwhich two or more clients
have an interest or arranging a property distribution in settlement of an
estate. The lawyer seeks to resolve potentially adverse interests by developing
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separate representation, with the possibility of incurring additional cost,
complication or even litigation. Given these and other relevant factors, the

clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether to represent multiple clients in the same
matter, a lawyer should be mindful that if the common representation fails
because the potentially adverse interests cannot be reconciled, the result can
be additional cost, embarrassmehand recrimination. Ordinarily, the lawyer
will be forced to withdraw from representing all of the clients if the common
representation fails. In some situations, the risk of failure is so great that
multiple representation is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where contentious litigation or
negotiations between them are imminent or contemplated. Moreover, because
the lawyer is required to be impartial between commonly represented clients,
representation of multiple clients is improper when it is unlikely that
impartiality can be maintained. Generally, if the relationship between the
DAOOEAO EAO Al OAAAU AOOOI AA A1 OACi T EOI
interests can be adequately served by commorepresentation is not very
good. Other relevant factors are whether the lawyer subsequently will
represent both parties on a continuing basis and whether the situation
involves creating or terminating a relationship between the parties.

[30] A particularly important factor in determining the
appropriateness of common representation is the effect on cliedawyer
confidentiality and the attorney-client privilege. With regard to the attorney
client privilege, the prevailing rule is that, as between commonlyepresented
clients, the privilege does not attach. But see M.R. Evid. 502(d)(5). Hence, it
must be assumed that if litigation eventuates between the clients, the privilege
will not protect any such communications, and the clients should be so
advised.

[31] As to the duty of confidentiality, continued common
representation will almost certainly be inadequate if one client asks the
lawyer not to disclose to the other client information relevant to the common
representation. This is so because the lawyerds an equal duty of loyalty to
each client, and each client has the right to be informed of anything bearing on
OEA OADPOAOAT OAOEI T OEAO I ECEO AEEAAO C
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Rule 1.4. The lawyer should, at the outset of the common representation and

AO PAOO 1T £/ OEA POT AAOO 1T £ 1T ACAETET C AA]
client that information will be shared and that the lawyer will have to

withdraw if one client decides that some matter material to the
representation should be kept from the other. In limited circumstances, it may

be appropriate for the lawyer to proceed with the representation when the

clients have agreed, after being properly informed, tht the lawyer will keep

certain information confidential. For example, the lawyer may reasonably

AT 1T Al OAA OEAO Z£AEI OOA O AEOAITTOA TTA A
not adversely affect representation involving a joint venture between the

clients and agree to keep that information confidential with the informed

consent of both clients.

[32] When seeking to establish or adjust a relationship between
Al EAT 0O6h OEA 1 AxUAO OETOI A [T AEA Al AAO
partisanship normally expected in other circumstances and, thus, that the
clients may be required to assume greater responsibility for decisions than
when each client is separately represented. Any limitations on the scope of the
representation made necessary as a resultfahe common representation
should be fully explained to the clients at the outset of the representation. See
Rule 1.2(c).

[33] Subject to the above limitations, each client in the common
representation has the right to loyal and diligent representation ad the
protection of Rule 1.9 concerning the obligations to a former client. The client
also has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients
[34] A lawyer who represents a corporation or other organization does
not, by virtue of that representation, necessarily represent any constituent or
affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus,
the lawyer for an organization is not barred from accepting representation
adverse to an affiliate inan unrelated matter, unless the circumstances are
such that the affiliate should also be considered a client of the lawyer, there is
an understanding between the lawyer and the organizational client that the
lawyer will avoid representation adverse to the Al EAT 06 O A&EZEE] EA
I AxUAOGO T AT ECAOQOETT O OI AEOEAO OEA 1 0C
Il EEAT U OF TEIEO | AOGAOEAIT T U OEA 1 AxUAOGC
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[35] A lawyer for a corporation or other organization who is also a
member of its board of directors should determine whether the
responsibilities of the two roles may conflict. The lawyer may be called on to
advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency wh which such situations
i AU AOEOAh OEA bi OAT OEAlI ET OAT OEOU 1T £

OAOECIT AOEIT1T &OiI i OEA AT AOA AT A OEA pPI O
legal advice from another lawyer in such situations. If there is materiaiisk A
OEAO OEA AOAI OIT A xEIl AiipoOoii EOCA OEA

judgment, the lawyer should not serve as a director or should cease to act as

OEA Al OPiI OAGET 18680 1 AxUAO xEAT AT 1 &£l EAO
advise the other menbers of the board that in some circumstances matters
discussed at board meetings while the lawyer is present in the capacity of

director might not be protected by the attorneyclient privilege and that
conflict-of-interest considerations might require thel Ax UAO8 O OAAOO4
AEOAAOI O T O T ECEO OANOEOA OEA 1 AxUAO
representation of the corporation in a matter.

REPORTERS NOTES

Model Rule 1.7 (2002) corresponds to M. Bar R. 3.4(b) and (c), and
addresses conflicts of interest with respect to concurrent representation of
clients. In substance, Model Rule 1.7 (2002) does not represent a significant
departure from the treatment of onflicts of interest in M. Bar R. 3.4.
Accordingly, the Task Force recommended the adoption of the structure of
Model Rule 1.7 (2002), with some clarifying adjustments. ThHRESTATEMENTSS
121, 122, 123, 128 and 129 are generally in accord with Model Rule7
(2002).

AEA ATT £ EAOO 1T £ ET1 OAOAOGO 001 A0 DPOAC
clients. A conflictof-interest may also implicate issues relating to
confidentiality. Even in cases where there is little or no chance of disclosing
client confidences or secrets, however, representation may be prohibited
because of the presence of a conflidf-interest that may be viewed, from the
Al EAT 060 PAOOPAAOEOAR AO A ATTAAOGOEIT 1

The Task Force recognized that some conflicts of imest can be cured,
and others can not. The recommendation to divide Model Rule 1.7(b) (2002)
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into M. Bar R. 1.7(b) and (c) was not meant to be a change in substance from

the 2002 Model Rule formulation: the purpose was to make explicit the types

of conflicts that can be cured, and the types of conflicts that can not. Rule

1.7(b) provides for a conflictcof-ET OAOAOO ADOOA AU OAT 1T OAT
when a conflictof-interest is found, (except in circumstances described in
paragraph (c)) for the lawyer to engage in the concurrent representation, each

Al EATO 1 600 CEOA OET I Of AA AT 1T OAT 006 Oil
of Professional Conduct 1.0 (e))and the lawyer must reasonably believe that

he or she will be able to provide competent and dident representation to

AAAE Al EAT Os8 AEEO OAT T OAT O biI 0666 Al T2
AADAOOOOA &£O0iI I OEA OOAT AAOA OAO £Zi OOE
consent is valid only in those instances in which a disinterested lawyer would

conclude that the risk of inadequate representation is minimal. The Task

&1 OAA OAAIT ¢cl EUAA OEEO OOAT AAOA xAO A
independent judgment must be measured against the judgment of the
OOAAOI T AAT A 1 AxUAOS8O

Model Rule 1.7 (2002) and MBar R. 3.4(b) and (c) both identify a
conflict-of-interest when a lawyer is representing one client and
OEi OI OAT AT 6061 U OAPOAOAT OEIi ¢ AT T OEAO Al
adverse. A classic illustration of this type of conflict is A suing B, eh a
lawyer is representing both A and B. Pursuant to M. Bar R. 3.4 (¢)(2), and
Model Rule 1.7 (2002), however, the matters involved do not have to be
related. M. Bar R. 3.4(c)(2) explicitly states adversity between clients may
exist in unrelated matters. Model Rule 1.7 (2002) does not state this explicitly
in the Rule, but relegates it to Comment [6]. The Task Force recommended
making this point explicit in the Rule itself and discussed the following
example: Lawyer X is representing Client A in conngon with the adoption of
a child. Client B desires to engage Lawyer X in connection with a real estate
OAlT A ET xEEAE #1EATO ' EO OEA AOQOUAOS
AT T AOOOCAT O OADPOAOGAT OACETT T &£ #1 EAT O "
representation of Client A in the real estate transaction. Where
representation of one client is directly adverse to the concurrent
representation of another client, even if the representation involves wholly
unrelated matters, a conflictof-interest exists. The Task Force recognized the
issue of conflicts of interest must be viewed from the perspective of the client
as well as of the lawyer. The duty of loyalty requires the lawyer obtain the
Al EAT 060 Ai 1T O0AT O AAAI OA AAEINCthe AVBSOA A OI L
majority of cases, where a lawyer determines a conflict is consentable, i.e., the
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lawyer has a reasonable belief that the quality of the representation would not
be compromised by the conflict, the affected clients are likely to consent to the
representation.

Unlike M. Bar R. 3.4 (b), Rule 1.7 addresses only conflicts of interest
with respect to current clients. Conflicts of interest with respect to former
clients are addressed in Model Rule 1.9 (2002). The Task Force acknowledged
the issue of when a client is a current client and when a client is a former
client is not always clear in practice. It is an issue, however, that can be
addressed through plain language in attorney engagement letters, clearly
defining both the scope and durationge A | AxUAOB8 O AT CACAIT AT |

There are, however, certain circumstances where concurrent
representation of two (or more) clients is categorically prohibited. This is the
case, () when the representation is prohibited by law, and (ii) when two (or
more) clients are asserting claims against each other in the same proceeding.
The Task Force recommended dividing Rule 1.7(b) into Rule 1.7(b) and (c) to
make that point clearly and exficitly. This structural modification of the
Model Rule does not represent a substantive departure from either M. Bar R.
3.4 or from Model Rule 1.7(b) (2002).

The Task Force also recognized that under M. Bar R. 3.4(c)(2)(i)(A) and
(B), a lawyer engagedin a simultaneous representation that presents a
Ai1T £ EAO 1 OO0 OAAOI T AAIT U AAT EAOA OEAO A
adequately informed decisions, and consult with each client concerning the
decisions to be made and the considerations relevénh ET [ AEET ¢ O
Although these requirements are not stated expressly in Model Rule 1.7
(2002), the Task Force believed they are implicit in the Model Rules. An
attorney cannot reasonably determine whether he or she can provide diligent
and competent representation if it is not possible for an affected client to
make adequately informed decisions. A concurrent representation does not
relieve a lawyer of his or her obligations under Maine Rules of Professional
Conduct Rule 1.4 to consult with clients ath keep them adequately informed
so that they can make informed decisions.

Under the Maine Bar Rules, a lawyer engaged in concurrent

representation presenting a conflict must terminate representation if any of
the conditions that made it permissible to unertake the concurrent
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representation cease to exist. The Task Force was satisfied these issues are
adequately addressed in Comments [4] and [5].

Comment [11] to Model Rule 1.7 is substantially the same as existing
M.Bar R. 3.4(f)(3), addressing the issei of familial relations between lawyers
in the same or substantially related matters. The Task Force recommended
adding a new Rule 1.8(l) setting forth the substance of M. Bar R. 3.4(f)(3).

With respect to advance waivers of conflicts of interest, theakk Force
was in accord with the approach taken by Model Rule 1.7 Comment [22]
(2002). Comment [22], in setting forth various factors to consider in
evaluating the validity of such an advance waiver, is consistent with what has
been both common law and pactice in the State of Maine. The Task Force
recognized that such advance waivers are a business necessity for many
lawyers and law firms, and may be the only way that clients can secure
counsel of their choosing. Especially in cases where sophisticategpeat
users of legal services are independently represented by their own 4house
lawyers, advance waivers of conflicts of interest ought to be allowed.
Notwithstanding the absence of a specific provision addressing this issue in M.
Bar R. 3.4, inclusia of interpretive Comment [22] does not represent a
substantive departure from the approach historically taken in Maine. The
Model Rule (2002) approach is in accord with theRESTATEMENTS 122,
comment d.

M. Bar R. 3.4(b)(2) lists a number of factors bearg on the
AAOAOI ET ACGETT 1 &£/ xEAOEAO A AITEAT O EAO
Force recommended that the enumeration of factors informing the issue of
whether a client has given informed consent set forth in M. Bar R. 3.4(b)(2) be
added to Maine RUh T &£ 00T £FAOOET T A1 #1711 AOAO p8mj
AT T OAT 0856 AEA 201 A p8snj AQqQ AAg&dnéedET T 1
in Comment [18] to Rule 1.7.

The Task Force discussed the difficulties that may face a lawyer who is
himself or hersef being represented in a legal matter, and who may face his or
her own lawyer in unrelated matters as opposing counsel. For example
Lawyer A represents Smith against Jones, who is represented by Lawyer B. At
the same time, Lawyer B is representing LawyeA in a personal affair of
, AxUAO 14608 , AxUAO 180 Al EAT O OAlI AOE
relationship of Lawyer A. In the appropriate case, the Task Force advises it
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would be prudent for Lawyer A to disclose to Smith that personal relationship,
including that Lawyer B represents him on an unrelated personal matter.

With respect to the issue of the form of informed consent required, the
Task Force recognized three potential options: (i) verbal informed consent,
(i) informed consent, confirmed in writing by the lawyer (which does not
need to be written or signed by the client), and (iiijjnformed consent in
writing, signed by the client. Under the Model Rules (2002), the default rule
for informed consent to a concurrent conflictof-interest is to obtain consent
from the client, confirmed in writing. In contrast, the Maine Bar Rules do not
require a writing. Because it is in the best interest of both clients and lawyers
to memorialize the specifics of the consent, the Task Force recommended the
adobOET 1T T &£ OEA -TAAl 201 A p8x jcnmegq C
consent be confirmed in writing.

Comment [24] addresses the issue of positional (or issue) conflicts of
interest. When a lawyer advocates a resolution of particular legal issue in one
way for one client, and advocates the opposite resolution of the same issue for
AT T OEAO AT EAT O ET AT O1 OA1 AGAA 1 AOOAON

OEOOOAS AT T &£ EAOS 4AEA 4AOCE &I OAA OAA
situations has been ke subject of much debate; the ABA, tHRESTATEMENTBRD,
AT A "TAOA T &£ | OAOOAAOOS 001 ZAOOET T Al %

this issue, not entirely consistently.

Under the Maine Rules of Professional Responsibility, an issue conflict is
not a per se conflict-of-interest under Rule 3.4; the only Rule bearing on an
EOOOA AiT &£ EAO EO OEA 1 AxUAOB8O0 AOOU O1
AT A OEEI T 6 AT A OOEA 1 AxUAOBO AAOO EOAC
determine whether the issue confict (so-called) requires the lawyer to
xEOEAOAx S8 ) 1 o]} OO0l ETch OEA "1 AOA
Commission expressly declined to adopt the reasoning of the ABA. The ABA
has analyzed issue conflicts as conflicts under Rule 1.7(b), and set forth
factors that counsel should consider in determining whether the conflict is
consentable or not (i.e. whether the representation of one client would be
adversely affected). In other words, an issue conflict by itself is not
OADPOAOGAT OAGET 1T AD@EAGOAEIORAIDOO JABGIOBAAO 201
potentially consentable conflict, assuming the lawyer reasonably believes that
one representation will not be adversely affected by the other. The ABA
interpretation was based on the text of Rule 1.7 and the comants thereto as
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they existed at that time. The subsequent revisions to Rule 1.7 (2002), as well

as the RESTATEMENT3RD, follow the same general approach addressing issue
conflicts in general as consentable conflicts, but they revised the discussion of

the factors to be considered in making the consentability determination, and

i AAA Al AAO OEAO Al OEOOOA AiI1T & EAOS |
representation presents a significant risk of materially impairing another
representation.

The Task Force coadluded that interpretations of the Maine Bar Rules
and interpretations of the ABA rules are not very far apart. The common
ATTAAOT EO OEA OEOE 1 &£ [ AOAOEAIT U EIE
representing one client in light of the positions that thelawyer is advocating
for another client: contemporaneously arguing opposite sides of the same
issue before the same judge or panel of judges has the potential to impair his
or her effectiveness on behalf of both clients. In Maine, however, the principal
concern seemed to be that treating issue conflicts as true conflicts would
require attorneys to engage in conflict screening not simply as to the identity
of clients, but as to the substance of legal arguments advanced on behalf of
clients: a considerableburden. A related but unstated consequence of the

-AETA 001 ZAOGOET T Al %OEEAO #1111 EOQOOEITSC
something that need to be disclosed to or consented to by a client. Either they
AAOOAIT T U Al | AOAOEAIT 1 Uenés$, inAvkich cas& the 1 A x L

lawyer must withdraw; or they do not, in which case the representation
continues. The lawyer decides whether the impairment is actual or not, and
there is no need to disclose or get consent to the mere potential of adverse
impact.

The Task Force decided to adopt the approach taken under the Model
Rules (2002): issue conflicts may be conflicts in some circumstances; and a
multifactored analysis is necessary to determine whether an issue conflict can
be waived by the client.

An issue conflict can, under certain circumstances, ripen into a true,
albeit consentable, conflictof-interest, but an issue conflict is not necessarily a
conflict-of-interest in all cases. The Task Force was mindful fact that to the
extent that issue caflicts are conflicts, they have not historically been the
subject of a screening requirement in Maine. The adoption of this rule does
not make them the subject of screening but simply recognizes that when a
lawyer is aware of the existence of such an iss conflict, the lawyer must go
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presents a risk to the representation that is significant enough to constitute a
true conflict; if so, whether the risk is insubstantial enough thathe conflict,
though real, is curable; and if so, that the lawyer make the necessary
disclosure and obtain the necessary consent.

The Task Force recognized the sensitive issues raised by Model Rule 1.7

Comment [10] (2002) and Model Rule 1.8(j) (2002), catgorically prohibiting

of sexual relationships with clients. The Model Rules (2002) categorical
prohibition does not exist in the Maine Bar Rules. Model Rule 1.8(j) (2002)
bars forming a sexual relationship with a client (but does not prohibit forming

a clent relationship with an existing sexual partner) (and that prohibition is
recognized as a conflicbf-interest in Comment [10] to Model Rule 1.7
(2002)). Comment [19] to Model Rule 1.8 (2002) notes that the prohibition
applies in the context of organizéional clients as well, prohibiting a sexual

- A~ - A~

OAl AOET 1 OEEDP OxEOE A AT 1 OOEOOAT O 1T £ OER
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Three principal rationales for the prohibition found in Model Rule 1.8(j)
j ¢cnmmgq AOA POO &£ OxAOAd EI PAEOI AT O
risk to ability to protect client confidences, and possible sexual exploitation of
the client by the lawyer. SeeComment [17] to Model Rule 1.8 (2002).The
first two rationales apply with equal force regardless of whether the sexual
relationship pre-dates or postdates the formation of the client relationship.
The Rule, however, does permit a sexual relationship with the client as long as
the sexual relaionship predated the client relationship. The rationale that
appears to motivate the rule as written is the rationale based on inequality in
the relationship and the possibility of sexual exploitation of the client by the
lawyer? or an unstated moral judgnent that neither has, nor necessarily
T ARAOh ZE£OOOEAO OODPDPI 00 jE8A8h OEOB O

The Task Force ultimately recommended (albeit with some dissent) that
Maine not adopt the Model Rule (2002). A minority of members of the Task
Force thoughtthat the Model Rule 1.7 Comment [10] (2002) and Model Rule
1.8(j) (2002) should be adopted in Maine. The minority members expressed
the concern that a failure to adopt a categorical prohibition against sexual
relations with clients would tarnish the image of the legal profession in the
eyes of the public. Furthermore, the Model Rule (2002) formulation, in setting
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forth a bright line rule, was more functional and gave attorneys clear guidance
as to what was and was not prohibited conduct.

In the view of the majority of Task Force members, the rule is
unnecessary to address the true disciplinary problems needing to be
addressed. Moreover, it threatens to make disciplinary issues out of conduct
that should not be a matter of attorney discipline. For exampl if a junior
associate were to become romantically involved with a corporate officer with
xET T EA OACOI AOIT U AT 1T 001 OAA 11T A AT ObI C
the Rule would make that professional misconduct, subjecting that associate
as well as his supervising partner(s) to potential professional discipline. It
was the view of a majority of the Task Force that the problem of client
exploitation can be addressed without Model Rule 1.8(j) (2002). Moreover,
private moral judgment is not an appopriate basis for a rule of discipline.
The Task Force was clear that this position does not condone sexual
relationships that involve exploitation. They have been, and remain
inappropriate.

The Task Force recognized even without a categorical prohilbin, the
Board of Overseers has, when appropriate, been able to discipline lawyers for
inappropriate sexual relationships with clients. Sexual relationships involving
exploitation of the client or impairment of the representation of the client
have alwaysbeen prohibited. Accordingly, the Task Force concluded that
Model Rule 1.8()) (2002) and its related Comments are welhtentioned, but
poorly thought-out, attempts to address the core problem of sexual
exploitation.

RULE1.8 CONFLICFOFINTERESTOURRENTOLIENTS SPECIFICRULES

(@) A lawyer shall not enter into a business transaction with a client
or knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless:

(1) the transaction and terms on whichthe lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;
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(2) the client is advised in writing of the desirability of seeking and
IS given a reasonable opportunity to seek the advice of
independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the

Al EAT Oh OI OEA AOOAT OEAI OAOI O

role in the transaction, including whether the lawyer is
representing the client in the transaction.

(b) A lawyer shall not use confidences or secrets of a client to the
disadvantage of the client unless the client gives informed consent,
except as permitted or requiredby these Rules.

(c) A lawyer shall not solicit any substantial gift from a client,
including a testamentary qift, or prepare on behalf of a client an
instrument giving the lawyer or a person related to the lawyer any
substantial gift unless the lawyer or othe recipient of the gift is
related to the client. For purposes of this paragraph, related persons
include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a
close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall
not make or negotiate an agreement giving the lawyer literary or
media rights to a portrayal or account based in substantial part on
confidences or secrets of the client.

(e) A lawyer shall not provide financial assistance to a client in
connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation,
the repayment of which may be contingent on the outcome of
the matter; and

(2) a lawyer representing an indigent client may pay court costs
and expenses of litigation on behalf of the client.

(H A lawyer shall not accept compensation for representing a client
from one other than the client unless:
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(1) the client gives inbrmed consent;

2 OEAOA EO 11 ETOAOEAOAT AA xEOE
professional judgment or with the clientlawyer relationship;
and

(3) the confidences and secrets of a client are protected as
required by Rule 1.6.

() A lawyer who represents two or more clients shall not participate
in making an aggregate settlement of the claims of or against the
clients, or in a criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless each client gives informed conseint.a
xOEOET ¢ OECTI AA Au OEA Al EAT 08 4EA
existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

(h) A lawyer shall not:

O

~

(1) make an agreement prospectively lmET ¢ OEA 1T Ax UA OB (

to a client for malpractice; or

(2) settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is
advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal
counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a
client, except that the lawye may:

(1) acquire a lien authorized by law against the proceeds of such
AAOCETT TO 1 EOECAOEIT OiI OAAOOA

(2) contract with a client for a reasonable contingent fee in a civil
case, subject to the limitations in Rule 1.5jcand (d).
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() A lawyer shall not have sexual relations with a client unless a
consensual sexual relationship existed between them when the
client-lawyer relationship commenced.

(k)  While lawyers are associated in a firm, a prohibition in the
foregoing paragraphs (a) through (i) that applies to any one of them
shall apply to all of them.

() A lawyer related to another lawyer (as parent, child, sibling,
domestic associate or spouse), ordinarily may not represent a client
In a matter where the related lawyeris representing another party
xEl EO 10O OEAIT AA AAOAOOA O OEA
gives informed consent, confirmed in writing.

Advisory Committee Note z October 2018

AEA #1171 EOCOAA OAATITATAO AAIT BOET C
prohibition on sexual relations with clients. When Maine adopted the Rules of
Professional Conduct, the Task Force (over a minority dissent) recommended
not adopting Rule 1.8(j). The Task Force noted in Comment [12] to Rule 1.7
(the general currentconfEAO OO1 Aqh OEAO EO xAO 110 ¢
sexual relationships with clients, and expressly noted that attorneys had been
disciplined under the former Code of Professional Responsibility for entering
into sexual relationships with clients andOi AU AA AEOAEDI ET AA
AT TAOGAO O1 AAO OEAOGA 001 Abo AOAT E El
Feedback from the bar in the years since has helped convince the Committee
that adopting Rule 1.8(j) will be helpful to the bar and the public in
understAT AET ¢ OEA 1T AOOGOA 1T £ AT AOOI O1 Aus O 1

Rule 1.8(j) states aper seprohibition on sexual relationships formed
with a client during the course of representation, but it does not exhaust the
field of sexual relationships or sexuatonduct that can give rise to discipline.

It remains true that a sexual relationship with a client potentially implicates
other duties under these rules (e.g. the duty to avoid conflicts that materially
limit the representation, avoiding personatinterest conflicts in representing a
client, duty to apply the disinterestedlawyer test to determine whether
consent can cure a conflict, to name a few) and may be cause for discipline
independent of Rule 1.8(j). Accordingly, although there is no universal
prohibition on entering into representation of a spouse or other sexual
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partner, such a representation may be prohibited in individual cases under
standard conflict rules, and the lawyer must be vigilant about the potential for
conflict such a relationship canpose, as in any other case of potential conflict.
And conduct that arguably is not formation of a sexual relationship with an
existing client may nonetheless be abusive or improper in a way that would
warrant discipline under other rules (e.g. prejudice ¢ the administration of
justice, unlawfulness, harassment).

COMMENT

Business Transactions Between Client and Lawyer

[1] ' 1T AxUAOB8O0 1 ACAI OEEIT AT A OOAEIE
of trust and confidence between lawyer and client, create thpossibility of
overreaching when the lawyer participates in a business, property or financial
transaction with a client, for example, a loan or sales transaction or a lawyer
investment on behalf of a client. The requirements of paragraph (a) must be
met even when the transaction is not closely related to the subject matter of
the representation, as when a lawyer drafting a will for a client learns that the
client needs money for unrelated expenses and offers to make a loan to the
client. The Rule applies tdawyers engaged in the sale of goods or services
related to the practice of law, for example, the sale of title insurance or
ET OAOOI AT O OAOOGEAAO O AQGEOOEIT ¢ Al EAT O«
5.7. It also applies to lawyers purchasing propdy from estates they
represent. It does not apply to ordinary fee arrangements between client and
lawyer, which are governed by Rule 1.5, although its requirements must be
i A0 xEAT OEA 1 AxUAO AAAAPOO A1l EIT OAOA«
nonmonetary property as payment of all or part of a fee. In addition, the Rule
does not apply to standard commercial transactions between the lawyer and
the client for products or services that the client generally markets to others,
for example, banking or brokerag@ services, medical services, products
i AT OEAAOOOAA 10O AEOOOEAOOAA AU OEA Al |
transactions, the lawyer has no advantage in dealing with the client, and the
restrictions in paragraph (a) are unnecessary and impracticable

[2] Paragraph (a)(1) requires that the transaction itself be fair to the
client and that its essential terms be communicated to the client, in writing, in
a manner that can be reasonably understood. Paragraph (a)(2) requires that
the client also be adwed, in writing, of the desirability of seeking the advice of
independent legal counsel. It also requires that the client be given a
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reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that

OEA 1T AxUAO 1T AOAET OEA inAiwkthd <iyded bygHe £ O A
Al EAT Oh AT OE Oi OEA AOOAT OEAI OAOI O 1T £
When necessary, the lawyer should discuss both the material risks of the
pOil pi OAA OOAT OAAOEI T h ETAI OAET C AT U
involvement, and the existence of reasonably available alternatives and

should explain why the advice of independent legal counsel is desirable. See

Rule 1.0(e) (definition of informed consent).

[3] The risk to a client is greatest when the client expects thawyer
OI OADPOAOCAT O OEA A1l EAT O EI OEA OOAT OAA:
ET OAOAOO 1 OEAOXxEOA bBI OAO A OECI EEZEAAT O
OEA AT EAT O xEIl AA 1 AOGAOEAIT U 1EI EOAA
transactt T 1T 8 ( AOA OEA 1 AxUAO8O OIT 1 A OANOEOA
only with the requirements of paragraph (a), but also with the requirements
of Rule 1.7. Under that Rule, the lawyer must disclose the risks associated with
OEA 1 AxUAOBS O h ledalatviséd dntl Partidp@nt iA theltransaction,
such as the risk that the lawyer will structure the transaction or give legal
AAOEAA ET A xAu OEAO AZ£AOT OO0 OEA 1 AxUAO
-1 OAT 6Aoh OEA 1 AxUAO ihfodhed consénO hEsbme OEA
AAOAOh OEA T AxUAOB6O ET OAOAOGO 1 AUu AA OO4
AOT I OAAEET C OEA Al EAT 0860 AT 1 OAT O O OE

[4] If the client is independently represented in the transaction,
paragraph (a)(2) of this Rde is inapplicable, and the paragraph (a)(1)
requirement for full disclosure is satisfied either by a written disclosure by
OEA 1 AxUAO ET O11 OAA ET OEA OOAT OAAOQEI 1
The fact that the client was independently representg in the transaction is
relevant in determining whether the agreement was fair and reasonable to the
client as paragraph (a)(1) further requires.

Use of Confidences and Secrets
[5] Use of confidences and secrets of the client to tlikksadvantage of
OEA AT EAT O OEIT 1 AOAO OEA 1T AxUAO8O AOOU i
information is used to benefit either the lawyer or a third person, such as
another client or business associate of the lawyer. For example, if a lawyer
learns that a client intends to purchase and develop several parcels of land,
the lawyer may not use that information to purchase one of the parcels in
competition with the client or to recommend that another client make such a
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purchase. The Rule does not probit uses that do not disadvantage the client.
Paragraph (b) prohibits disadvantageous use of client information unless the
client gives informed consent, except as permitted or required by these Rules.
See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 &h8.

Gifts to Lawyers

[6] A lawyer may accept a gift from a client, if the transaction meets
general standards of fairness. For example, a simple gift such as a present
given at a holiday or as a token of appreciation is permitted. If a client offers
the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer
from accepting it, although such a gift may be voidable by the client under the
doctrine of undue influence, which treats client gifts as presumptively
fraudulent. In any eventdue to concerns about overreaching and imposition
on clients, a lawyer may not suggest that a substantial gift be made to the
Il AxUAO TO &£ O OEA 1 AxUAO8O0 AAT AEFEOh Ao
client as set forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal
instrument such as a will or conveyance the client should have the detached
advice that another lawyer can provide. The sole exception to this Rule is
where the client is a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the
lawyer or a partner or associate of the lawyer named as executor of the

Al EAT 06060 AOOAOGA 10 Ol AT T OEAO bl OATC
Nevertheless, such appointments will be subjecto the general conflictof-

ET OAOAOCO POI OEOCETT ET 201 A p8x xEAT OE/!
ET OAOAOCO ET 1 AOAETEI ¢ OEA ApbDIEI OI AT O

independent professional judgment in advising the client concerning the

cET EAA T &£ Al AGAAOOI O T O 1T OEAO AEEAOAEAC
consent to the conflict, the lawyer should advise the client concerning the

I AOOOA AT A AgOAT O 1T &£# OEA 1 AxUAOB0 £EIT Al
as the availability ofalternative candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights
concerning the conduct of the representation creates a conflict between the
interests of the client and the personal interests Dthe lawyer. Measures
suitable in the representation of the client may detract from the publication
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value of an account of the representation. Paragraph (d) does not prohibit a

lawyer representing a client in a transaction concerning literary property

frol ACOAAET ¢ OEAO OEA 1 AxUAOG6O ZAA OEAII
property, if the arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative
proceedings brought on behalf of their clients, including making or
guaranteeing loans to their clients for living expenses, because to do so would
encourage clients to pursue lawsuits that might not otherwise be brought and
because such assistance gives lawyers too great imahcial stake in the
litigation. These dangers do not warrant a prohibition on a lawyer lending a
client court costs and litigation expenses, including the expenses of medical
examination and the costs of obtaining and presenting evidence, because
these avances are virtually indistinguishable from contingent fees and help
ensure access to the courts. Repayment of an advance of these costs and
expenses may be waived by the lawyer.

0AOOIT OAUEIC & O A , AxUAOG60 3A0OOEAAO
[11] Lawyers are frequently asked to represent a client under

circumstances in which a third person will compensate the lawyer, in whole

or in part. The third person might be a relative or friend, an indemnitor (such

as a liability insurance company) or a calient (such as a corporation sud

along with one or more of its employees). Because thirdarty payers

frequently have interests that differ from those of the client, including

interests in minimizing the amount spent on the representation and in

learning how the representation is progressing, lawyers are prohibited from

accepting or continuing such representations unless the lawyer determines

OEAO OEAOA xEIT AA 11 ETOAOZEAOAT AA xEOI

judgment and there is informed consent from the client. See also Rube4(c)

i POl EEAEOET C ET OAOZAOAT AA xEOE A 1 AxUA

recommends, employs or pays the lawyer to render legal services for

another).

[12] 31T 1 AGEIi Adbh EO xEiI 1l AA OOAEEZEAEAT O /
informed consent regarding the fact of the payment and the identity of the
third -party payer. If, however, the fee arrangement creates a confliof-
interest for the lawyer, then the lawyer must comply with Rule. 1.7. The
lawyer must also conform to the requirements of Rulel.6 concerning
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confidentiality. Under Rule 1.7(a), a conflicbf-interest exists if there is

OECT EEAEAAT O OEOE OEAO OEA 1 AxUAOBO OADC
I EIl EOAA AU OEA 1 AxUAOB8O 1T x1 ET OAOAOGO EI
responsibilities to the third-party payer (for example, when the thirdparty

payer is a caclient). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the

conflict is nonconsentible under paragraph 1.7(c). Under Rule 1.7(b), the
informed consent must be confirmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or accept an offer of settlement
are among the risks of common representation of multiple cligs by a single
lawyer. Under Rule 1.7, this is one of the risks that should be discussed before
Ol AAOOAEETI ¢ OEA OADPOAOAT OAOCEIT T h AO PAOC
informed consent. In this circumstance the informed consent must be in
wiitnCh OECT AA AU OEA Al EAT OO0s )T AAAEO
right to have the final say in deciding whether to accept or reject an offer of
settlement and in deciding whether to enter a guilty onolo contendereplea in
a criminal case. Theaule stated in this paragraph is a corollary of both these
Rules and provides that, before any settlement offer or plea bargain is made
or accepted on behalf of multiple clients, the lawyer must inform each of them
about all the material terms of the setttment, including what the other clients
will receive or pay if the settlement or plea offer is accepted. See also Rule
1.0(e) (definition of informed consent). Lawyers representing a class of
plaintiffs or defendants, or those proceeding derivatively, mayot have a full
client-lawyer relationship with each member of the class; nevertheless, such
lawyers must comply with applicable rules regulating notification of class
members and other procedural requirements designed to ensure adequate
protection of the entire class.

Limiting Liability and Settling Malpractice Claims

[14] ' COAAIT AT OO DHOI OPAAOEOAI U 1 EI EOEI
malpractice are prohibited because they are likely to undermine competent
and diligent representation. Also, manyclients are unable to evaluate the
desirability of making such an agreement before a dispute has arisen,
particularly if they are then represented by the lawyer seeking the agreement.
This paragraph does not, however, prohibit a lawyer from entering into @
agreement with the client to arbitrate legal malpractice claims, provided such
agreements are enforceable and the client is fully informed of the scope and
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effect of the agreement. Nor does this paragraph limit the ability of lawyers to
practice in the form of a limited-liability entity, where permitted by law,
provided that each lawyer remains personally liable to the client for his or her
own conduct and the firm complies with any conditions required by law, such
as provisions requiring client notification or maintenance of adequate liability
insurance. Nor does it prohibit an agreement in accordance with Rule 1.2 that
defines the scope of the representation, although a definition of scope that
makes the obligations of representation illusory will amountto an attempt to
limit liability.

[15] Agreements settling a claim or a potential claim for malpractice
are not prohibited by this Rule. Nevertheless, in view of the danger that a
lawyer will take unfair advantage of an unrepresented client or former cént,
the lawyer must first advise such a person in writing of the appropriateness of
independent representation in connection with such a settlement. In addition,
the lawyer must give the client or former client a reasonable opportunity to
find and consultindependent counsel.

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general rule that lawyers are
prohibited from acquiring a proprietary interest in litigation. Like paragraph
(e), the general rule has its basisnicommon law champerty and maintenance
and is designed to avoid giving the lawyer too great an interest in the
representation. In addition, when the lawyer acquires an ownership interest
in the subject of the representation, it will be more difficult for aclient to
discharge the lawyer if the client so desires. The Rule is subject to specific
exceptions developed in decisional law and continued in these Rules. The
exception for certain advances of the costs of litigation is set forth in
paragraph (e). In aldition, paragraph (i) sets forth exceptions for liens
AOOET OEUAA AU 1 Ax Oi OAAOOA OEA 1 AxUAO
reasonable contingent fees. The law of each jurisdiction determines which
liens are authorized by law. These may include liengranted by statute, liens
originating in common law and liens acquired by contract with the client.
When a lawyer acquires by contract a security interest in property other than
OEAO OAAI OAOAA OEOI OCE OEA 1 AxUAOB80
acquisition is a business or financial transaction with a client and is governed
by the requirements of paragraph (a). Contracts for contingent fees in civil
cases are governed by Rule 1.5.
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ClientLawyer Sexual Relationships

[17] The Maine Rules of Profession&onduct do not include the Model
Rule (2002) categorically prohibiting sexual relations between lawyer and
client. See Rule 1.7 Comment [12].

[18] Reserved.
[19] Reserved.

Imputation of Prohibitions

[20] Under paragraph (k), a prohibition on conductby an individual
lawyer in paragraphs (a) through (i) also applies to all lawyers associated in a
firm with the personally prohibited lawyer. For example, one lawyer in a firm
may not enter into a business transaction with a client of another member of
the firm without complying with paragraph (a), even if the first lawyer is not
personally involved in the representation of the client. The prohibition set
forth in paragraph (l) is personal and is not applied to associated lawyers.

REPORTERS NOTES

Model Rule 1.8 (2002) outlines the conflictof-interest rules that arise in
certain specified circumstances. The rule is consistent, in substance with M.
Bar R. 3.4(b) and (f). Accordingly, the Task Force recommended that adoption
of the structure and substare of Model Rule 1.8 (2002).

Rule 1.8(a) tracks the substance (and much of the language) of M. Bar R.
3.4(f)(1) and (2)(I). The recommendation of the adoption of the Model Rule
1.8(a) structure is not meant to be a substantive departure from the Maine
Bar Rules. RESTATEMENT88 16, 36, 54, 126 and 127 are generally in accord
with Model Rule 1.8 (2002).

0OAOACOAPE j Aq AAAOAOOAO OEA EOOOA I &
OAAOAOOS I O OOAOAA E1T OEA 2ADPI OOAOGO .
p8oh AAT OAh OEAOA EO A AEOOET AOEIT AAOG:
information. Model Rulel1.8(b) (2002) prohibits the use of confidences and
secrets of a client to the disadvantage of a client, in the absence of informed
consent. This is consistent with (although somewhat narrower than) the rule
set forth in the former (and the 2005 revision)M. Bar R. 3.6(h)(1), prohibiting
the use of a confidence or secret. Consider the following example (as set forth
ET OEA 2ADPI OOAOGO .1 O0AO OI 201 A p8eQs
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develop a tract of land. As a result, neighboring tracts will lseme more

valuable. You buy a neighboring tract. The purchase does not reveal what

you know as a result of your client representation. If the use of the
information (purchasing the land) does not disadvantage your client, you are

not prohibited from doing so under Model Rule 1.8(b) (2002). If however, the

lawyer uses the information learned from a client to purchase one of the

parcels in competition with the client, the use of the information would be to

the disadvantage of the client, and thus prohibA A 8 O50A06 1T £ EIT Al
concept more closely aligned with a conflicbf-interest and thus implicates

issues of loyalty, than with the revelation of confidential client information.

See alsoResTATEMENTS ¢@mh OOAOET ¢ OEAO OAtall AxUA
ET &£ OI AGETT T &£ A ATEAT O £ O OEA 1 AxUAO:Q
Al EAT O £ O ATU POI £ZEOO I AAAhd AAOAA ODI

I Al EAT 060 ET &£ OI AA AT 1 O0AT O OI OEA A
Rule 1.8(a) (2002) (consent ® a business transaction with a lawyer or
consent to a lawyer acquiring a pecuniary interest adverse to a client), and (g)
(consent to aggregate settlements and plea bargains) must be in writing,
signed by the client. The requirement of written consent toaggregate
settlements and plea bargains is departure from the Maine Bar Rules, which
requires only informed consent. Because it is in the best interest of both
clients and lawyers to memorialize the specifics of consent in these contexts,
the Task Forcerecommended the adoption of the Model Rule 1.8 (2002)
OANOEOAI AT O OEAO Al EAT OO06 ET & OF AA AT TC
Force agreed with the Model Rule drafters that the requirement that the client
sign a written consent in the circumstances et forth in Rule 1.8(a)(3) and
1.8(g) provided the client with greater protection than a mere written
confirmation presented by a lawyer. This added client protection is
x AOOAT OAA AAAAOOA 1 &£ OEA bi OAT OEAI Al
over-reaching. Requiring the client to sign a written consent presents a
further opportunity for the client to understand and reflect upon the conflict
being waived.

10 11 OAA ET OEA 2ADPi OOAOGO .1 OAO Oi
AT T OAT 006 E has Beén efpanued ioj inBlde the factors that bear on

the determination of whether a client has given informed consent, as found in
M. Bar R. 3.4(b)(2).
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Model Rule 1.8(c) (2002) substantively is consistent with M. Bar R.
3.4(H(2)(iv). Both rules set fath prohibitions against lawyers preparing an
instrument pursuant to which he or she receives substantial gifts from clients.
Both rules make an exception for when the lawyer is related to the client.
Model Rule 1.8(c) (2002) however, in its broader formlation of prohibitions,
represents a positive expansion of the Maine Bar Rules.

Model Rule 1.8(d) (2002) substantively is similar to M. Bar R.
3.4(f)(2)(ii). The Model Rule, however, expands the prohibition against a
lawyer acquiring publication rights with respect to the subject matter of a
Al EAT 060 OAPOAOAT OAGEIT O1 1 EOAOAOQOUN
substantial part on information relating to the representation. The Task Force
recommended the more thorough formulation of the prohbition set forth in

Model Rule 1.8(d) (2002).

Model Rule 1.8(e) (2002) is in accord with M. Bar R. 3.7(d), prohibiting
a lawyer from providing financial assistance to a client in connection with
pending or contemplated litigation, except for court costs rad other litigation
expenses. The Model Rule (2002) formulation is explicit in stating that
although the allowed financial assistance may be initially characterized as an
advance, repayment may not be forthcoming. This is not a departure from the
Maine Ba Rules.

Model Rule 1.8(f) (2002) prohibits a lawyer from accepting
compensation from a third party, except under certain, specified conditions.
This rule is in accord with M. Bar R. 3.12(b). The Model Rule (2002) is more
stringent however in requiring informed client consent in addition to a

| AxUAOBO OAAOITAAI A EOACI ATO OEAO OEA
ET OAOEAOA xEOE OEA 1 AxUAOGO ET AADAT AAI

the client-lawyer relationship. The Task Force recommended the adtpn of
the additional safeguards found in Model Rule 1.8(f) (2002).

- T AAT 201 A p8yYyjEQjpq jecmmecq Al TT x0O A

malpractice liability, if the client is independently represented in making the
agreement. M. Bar R. 3.4(f)(2)(v) dagorically prohibits such a prospective
waiver. The Task Force discussed that business clients are becoming
increasingly sophisticated, as is the complexity of the Ilawyer/client
relationship. The Task Force further deliberated whether, in some instances
it may be in the best interest of the client to allow such a waiver. The Task
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Force ultimately recommended, however, that the rule prohibiting
prospective waivers of malpractice liability be retained.

Model Rule 1.8(i) (2002) is consistent with M. BarR. 3.7(c), both
prohibiting a lawyer from acquiring a proprietary interest in the cause of
action or the subject matter of litigation, with certain exceptions. The first of
these exceptions allows a lawyer to acquire a lien to secure payment of a
I A x Ufeds @CGexpenses. M. Bar R. 3.7(c) explicitly states the lien may be
ACAET OO0 111U OEA DPOT AAAAO T &# OEA AAOQEIT |
files. The Task Force recommended including this explicit distinction between
acceptable and unacceptale liens in the text of the Rule. Reasonable
contingent fees are allowable under both the Model Rules (2002) and the
Maine Bar Rules, subject to the limitations set forth in Maine Rules of
Professional Conduct 1.5(c) and (d).

The Task Force recommendedot to adopt (with a minority dissenting)
the Model Rule 1.8(j) (2002) categorical prohibition on sexual relationships
between lawyers and clients. See Rule 1.7 Comment [12].

Model Rule 1.8(k) (2002) states that if a lawyer finds a Rule 1.8
conflict-of-interest (except for one that grows out of a personal relationship),
that conflict is imputed to associates, partners and other affiliated lawyers of
the conflicted lawyer. M. Bar R. 3.4(b)(3)(i) similarly imputes such conflicts of
interest.

When a lavyer who is related to another lawyer is representing a client
in a matter where the related lawyer is representing another party, there is a
conflict-of-interest under M. Bar R. 3.4(f)(3). Comment [11] to Model Rule 1.7
(2002) describes the same situathn and identifies it as a conflict. The Task
Force thought this type of conflictof-interest ought to be described in the
Rule (rather than merely in a Comment) and thus recommended the adibn
of Rule 1.8(]).

M. Bar R. 3. 4(f)(2)(||) categorlcally prohibits a lawyer from purchasing
Dol PAOOU OAO A DPOT AAOAR & OAAT T OOOARK 1T«
in which the lawyer or any partner or associate appears as attorney for a
party or is acting as executr, trustee, administrator, guardian, conservator, or

i OEAO DAOOI 1 Al OADOAOAT OABGEOA8G 4EA -
categorical prohibition and requires such transactions be analyzed under Rule
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p8yYj AQdO CAT AOAT OOA OE AonsQwitld dients.E (See AOOE
#1 1T ATO rpyYh 11 OEITC OEAO OEA 201 A OADSE
from estates they represent.) The Task Force recommended adopting the

Model Rule approach (2002). The protections set forth in Rule 1.8(a) are
sufficient to protect the interest of clients; the categorical prohibition appears

to be idiosyncratic in Maine and creates a potential trap for the unwary.

RULE1.9 DUTIES TOFORMERCLIENTS

(@) A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a
OOAOOAT OEAIT T U OAI AGAA 1 AOOAO EIT «xE
materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by
Rules 1.6 and 1.9(c) that is material to the matter unless the
former client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or
whose presentor former firm has formerly represented a client in a
matter shall not thereatfter:

(1) use confidences or secrets of a former client to the
disadvantage of the former client except as these Rules would
permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal confidences or secrets of a former client except as these
Rules would permit or require with respect to a client.

d - AOOAOO AOA OOOAOOAT OEAIT 1T U OAlI AOA:
involve the sametransaction or legal dispute or if there otherwise is
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a substantial risk that confidential factual information as would
normally have been obtained in the prior representation would )
| AOAOEAT T U AAOAT AA OEA A1 EAT 0680 bPI O

COMMENT

[1] After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and conflicts of
interest and thus may not represent another client except in conformity with
this Rule. Under this Rule, foexample, a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on behalf of the former
client. So also a lawyer who has prosecuted an accused person could not
properly represent the accused in a subsequent civil action amqst the
government concerning the same transaction. Nor could a lawyer who has
represented multiple clients in a matter represent one of the clients against
the others in the same or a substantially related matter after a dispute arose
among the clientsin that matter, unless all affected clients give informed
consent. See Comment [9]. Current and former government lawyers must
comply with this Rule to the extent required by Rule 1.11.

2] 4EA OAT PA T &£# A OI AOOAOGSG A1 O POODI
AAAOO T £ A PAOOEAOI AO OEOOAOQEITT T 0 OOA
matter can also be a question of degree. When a lawyer has been directly
involved in a specific transaction, subsequent representation of other clients
with materially adverse interests in that transaction clearly is prohibited. On
the other hand, a lawyer who recurrently handled a type of problem for a
former client is not precluded from later representing another client in a
factually distinct problem of that type even though tle subsequent
representation involves a position adverse to the prior client. Similar
considerations can apply to the reassignment of military lawyers between
defense and prosecution functions within the same military jurisdictions. The
underlying question is whether the lawyer was so involved in the matter that
the subsequent representation can be justly regarded as a changing of sides in
the matter in question.

B8] )T AAAT OAAT AA xEOE PDOEIT O -AETA 1/
OA1T AOAAG £l Os RD®itxe) iVl the gemétarisaction or legal
dispute or if there otherwise is a substantial risk that confidential factual
information as would normally have been obtained in the prior
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OADPOAOAT OAQET 1 x] O A [ AOAOEAI InUthe AAOAIT
subsequent matter. For example, a lawyer who has represented a
businessperson and learned extensive private financial information about that
DAOOIT T AU 110 OEAT OADPOAOGAT O OEAO DA
Similarly, a lawyer who has previouy/ represented a client in securing
environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property on the

basis of environmental considerations; however, the lawyer would not be
precluded, on the grounds of substantial relationship, from defending a tenant

of the completed shopping center in resisting eviction for nonpayment of rent.
Information that has been disclosed to the public or to other parties adverse

to the former client ordinarily will not be disqualifying. Information acquired

in a prior representation may have been rendered obsolete by the passage of

time, a circumstance that may be relevant in determining whether two
representations are substantially related. In the cas of an organizational

Al EAT Oh CAT AOAT ETIT x1 AACA 1T &£ OEA Al EAT
not preclude a subsequent representation; on the other hand, knowledge of
specific facts gained in a prior representation that are relevant to the matte

in question ordinarily will preclude such a representation. A former client is

not required to reveal the confidential information learned by the lawyer in

order to establish a substantial risk that the lawyer has confidential
information to use in the subsequent matter. A conclusion about the
possession of such information may be based on the nature of the services the
lawyer provided the former client and information that would in ordinary

practice be learned by a lawyer providing such services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end
their association, the question of whether a lawyer should undertake
representation is more complicated. There are several competing
considerations. First, theclient previously represented by the former firm
must be reasonably assured that the principle of loyalty to the client is not
compromised. Second, the rule should not be so broadly cast as to preclude
other persons from having reasonable choice of legabansel. Third, the rule
should not unreasonably hamper lawyers from forming new associations and
taking on new clients after having left a previous association. In this
connection, it should be recognized that today many lawyers practice in firms,
that many lawyers to some degree limit their practice to one field or another,
and that many move from one association to another several times in their
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careers. If the concept of imputation were applied with unqualified rigor, the
result would be radical curtailment of the opportunity of lawyers to move
from one practice setting to another and of the opportunity of clients to
change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the
lawyer involved has actual knowledge of information proteted by Rules 1.6
and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or
information relating to a particular client of the firm, and that lawyer later
joined another firm, neither the lawyer individually nor the second firm is
disqualified from representing another client in the same or a related matter
even though the interests of the two clients conflict. See Rule 1.10(b) for the
restrictions on a firm once a lawyer has terminated association with the firm.

[6] Application of paragrsbE § AQ AAPAT AO 11 A OEOD
facts, aided by inferences, deductions or working presumptions that
reasonably may be made about the way in which lawyers work together. A
lawyer may have general access to files of all clients of a law firm andayn
regularly participate in discussions of their affairs; it should be inferred that
OOAE A 1T AxUAO ET AE£AAO EO DPOEOU O1T Al
contrast, another lawyer may have access to the files of only a limited number
of clients and participate in discussions of the affairs of no other clients; in the
absence of information to the contrary, it should be inferred that such a
lawyer in fact is privy to information about the clients actually served but not
those of other clients. h such an inquiry, the burden of proof should rest upon
the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer
changing professional association has a continuing duty to preserve
confidentiality of information about a client formerly represented. See Rules
1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in
the course of representing a client may not subsequently be used or revealed
by the lawyer to the disadvanage of the client. However, the fact that a lawyer
has once served a client does not preclude the lawyer from using generally
known information about that client when later representing another client.
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[9] The provisions of this Rule are for the protectia of former clients
and can be waived if the client gives informed consent, which consent must be
confirmed in writing under paragraphs (a) and (b). See Rule 1.0(e). With
regard to the effectiveness of an advance waiver, see Comment [22] to Rule
1.7. With regard to disqualification of a firm with which a lawyer is or was
formerly associated, see Rule 1.10.

REPORTERS NOTES

Model Rule 1.9 (2002) addresses the issue of conflicts of interest
between current clients and former clients. It corresponds irsubstance to M.
Bar R. 3.4(d) and M. Bar R. 3.4(b)(1). For the reasons set forth below, the Task
Force recommended the adoption, with some minor modifications, of the
structure and substance of Model Rule 1.9 (2002).

The Maine Bar Rules defining conflict of interest generally is found in
M.Bar R. 3.4(b)(i). This definition applies to conflicts with respect to current
Al EAT OOh & Oi AO Al EAT OOh OEEOA DPAOOEAQC
interests and those of the client. M. Bar R. 3.4(d) addresse&onflicts of
interest between the representation of a current client and a former client.
The Model Rules (2002) present a different organization for the confliebf-
interest rules, allowing each type of conflict its own rule. The confliebf-
interest rules outlining the rules governing conflicts between current clients
and former clients are found in Model Rule 1.9 (2002).

4EA O AAOI UET C | AGOACA i £ -1 AAl 2061 A
Ol DPOAOGAOOGA A Al EAT 060 AleyosatehidAfAind AT A
attorney-client relationship. Thus, as to confidential information about a
former client, a lawyer has a duty which continues in perpetuity unless
otherwise required by Maine Rule of Professional Conduct 1.6 or 3.3; in
subsequent repesentation of another client, a lawyer cannot use that
confidential information to the disadvantage of the former client.

Both Model Rule 1.9 (2002) and the existing Maine Bar Rules preclude
representation of a client that is adverse to a former clientni the same or
substantially related matter, but they approach differently the issue of
potential use of confidential information which is not substantially related. M.
Bar R. 3.4(d)(1) states that the representation is prohibited if representation
adverse to a former client may involve the use of confidential information
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obtained through such former representation. Model Rule 1.9 Comment [3]
(2002) addresses the same point in its definition of when matters are
OOOAOOAT OEAT T U OAIl AahditamgactioDd lagal@isphtel ET Ol
or if there is otherwise a substantial risk that confidential factual information
as would normally have been obtained in the prior representation would
| AOAOEAIT 1 U AAOAT AA OEA Al EAT Odnsiskah OEOE

I A?AAQEQA c‘)lﬁ\(’)c‘)la~ - §QET, C ‘ET,,CE'I' NQI ,AOAEAT T, AA
AET AT AEAIL AE,/EAﬁEE‘A,oll‘QE‘Ao, I O A Al gAl O@Q\Aﬁ
OAOU x Al | AOAOEAT 1T U AAOAT AA OEA ADOOO/

adverse natter? even if the matters involve different transactions, facts or

legal disputes. Representation without consent is prohibited in both
situations. In order to make clear to the reader without the benefit of the
Comments that the new Rule 1.9 continues tprohibit representation where

there is a substantial risk that confidential factual information could

i ACGAOEAT T U AAOAT AA OEA T Ax AIEAT 080 b
#1 11T ATO o AAEETEOQOEIT T &£ OOOAOOAT OEAT T U
body of the rule itself.

In addition to prohibiting the use and disclosure of confidences and
secrets of former clients, Rule 1.9(c) also embraces the idea that gaining
confidential information in the course of representing Client X may trigger a
conflict-of-interest in a later representation of Client Y in a matter adverse to
former Client X. The presence of a confliebf-interest in this situation turns
on whether the matters are substantially related.

Moreover, Rule 1.9 and the corresponding Comments must be read in
light of Rule 1.6 and Rule 1.9(c), prohibiting lawyers from revealing or using
client confidences and secrets. As the text of and Comments to Rule 1.9, read
together with Rule 1.6, make clear, loyalties to clients may fade as current
clients become former clientsput confidences and secrets last forever. Thus,
even if a matter that was the subject of a former representation was not
substantially related to a subsequent representation, if the lawyer sought to
OOA ET £ Oi AGETT AAT OO A ¢rbs® bf Atigatioh inE AT O6
OEA OT OAl AGAA 1 AOOAO OEAO xAO AAOAOOA ¢
would violate Rule 1.9(c)(1). Model Rule 1.9 (2002) is in accord with
RESTATEMEN® 132.

Model Rule 1.9(b) is substantially equivalent to M. Bar R.4d)(1)(ii),
but there are some distinctions. The Maine Bar Rules makes clear that when
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Lawyer X moves from Firm A to Firm B, Lawyer X (or any other lawyer in Firm

B) may not represent a client of Firm B whose interests are materially adverse
toaclenti £ &EOI ' h EZ OEA OADPOAOAT OAQGEI T E
£l Of AO OAPOAOGAT OAGETT 11 xEEAE OEA 1 Ax
Bar Rules also includes an independent basis upon which to prohibit
representation in such a situation: if the dwyer personally acquired
confidential information that is material to the new matter. In contrast, the

Model Rule (2002) requires that not only does the representation have to be

in connection with the same, or a substantially related matter, the lawyer

must also have personally acquired information protected under Rule 1.6 and

1.9(c) (confidences or secrets) that is material to the new matter. In the
departing lawyer context, knowledge of confidences and secrets by some
members of a firm is notper seimputed to the departing lawyer. This rule

reflects the reality, particularly in large law firms, that a lawyer may not be

aware that a certain client was represented by his or her former firm, much

less gained confidential information about that client, ad thus it makes little

OAT OA O1 Ei pOOA OOAE ETT x1I AACA O1 A1 OE
firm. In smaller firms however, there may be much more firrwide
knowledge of client confidences and secrets. If the departing lawyer does

have confidences and secrets of a client, however, as Comments [5], [6] and

[7] and Rule 1.9(c) make clear, lawyers have a duty to keep the confidences

and secrets of their former clients in perpetuity. This is consistent with the

rule imputing conflicts of interest found in Rule 1.10(b).

Rule 1.9 is concerned with principles of loyalty, as well as confidentiality
(See Comment [4]). It is also aspires to strike a balance between giving clients
freedom to make choices with respect to their counsel, allowing lawyers to
have a degree of career mobility, and in protecting the material interests of
clients.

The Model Rule (2002) includes the qualification that such
OAPOAOAT OAGETI T h O1T AA DPOI EEAEOAAR 1000
p8mnj £ZQh A0 1 AATAGAK TOEAAOCOBAT EFEAD®] ET NGO/
PAOOI 160 ETTxI AACA 1 Au AA EIT ZAOOAA £EOI
According to Comment [5], a lawyer is disqualified from representation only
when he or she has actual knowledge of information protected bRules 1.9
and 1.9(c). This is not meant to relieve lawyers from the obligation of having
rigorous conflict checking procedures in place, and implementing them upon

the hiring of lawyers from other law firms.
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M. Bar R. 3.4(d)(1)(iii) states the formerclient-conflict-of-interest-rule
from the perspective of the firm from which a lawyer has departed. It is a
conflict-of-interest rule as well as an imputation rule. It makes clear that a
law firm may not represent a party adverse to a former client of thiaa firm (i)
in a matter that is substantially related to the subject matter of the former

EAT 060 OAPOAOAT OAOGEIT T1TOh jEEQ EZ£E A

confidences or secrets that are material to the new matter, in the absence of
informed written consent. This rule is designed to make the point (among
others) that notwithstanding the fact that the matter is not formally
concluded, the relationship between the client and the law firm is deemed to
be formally terminated. Thus, the client isat that point, a former client of the
law firm. This conflict-of-interest rule is addressed in concept in Model Rule
p8w jcmmecqh AT A [T OA AEOAAOI U ET 201 A ¢
of Professional Conduct 1.10 for a more complete discussiofi this issue.

A conflict-of-interest, as described in Model Rule 1.9(a) and (b) (2002)
i AU AA AOOAA AU A AIEAT 060 ET &£ Oi AA A
3.4(d)(2)(ii), such consent must be in writing. The informed consent required
to cure a Rulel.9(a) or (b) (2002) conflict does not have to be written or
signed by the client; merely confirmed in writing by the lawyer. The Task
Force determined that informed consent, confirmed in writing by the lawyer
provides clients with sufficient protection of their interests.

The Task Force discussed the distinction between the two primary
remedies for a finding of a conflictof-interest: discipline and disqualification.
Finding a violation of Rule 1.9 is a threshold question to a motion to
disqualify. Finding a violation of Rule 1.9 is a necessary predicate to a
successful motion to disqualify. To disqualify a lawyer based upon a claim of a
conflict-of-interest, a court must also decide whether disqualification of a
lawyer is a proper sanction to remedy aviolation of the Rules of Professional
#1 1 AOAOS #1 O0O0O0 1 600 AAI AT AR OEA bpOAI
EOAEAEA]I bDPOi AAOGO xEOE A Al EAT 060 EIT OAOA

RULE1.10 IMPUTATION OFCONFLICTSOFINTEREST GENERALRULE
(@ While lawyers are associated in a firm, none of them shall

knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9, unless
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(1) the prohibition is based on a personal interest of therohibited
lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining
lawyers in the firm; or

(2) the prohibition is based on Rule 1.9(a) or (b) and arises out the
AEONOAIT E AE A A tidn ith & griordird, addO OT A E A

(i) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of
the fee therefrom;

(i) written notice is promptly given to any affected former
client to enable the former cliet to ascertain compliance
with the provisions of this Rule, which shall include a
description of the screening procedures employed a
OOAOAT AT O 1T &£ OEA EEOI 60 ATA
compliance with these Rules; a statement that review may
be availabke before a tribunal; and an agreement by the
firm to respond promptly to any written inquiries or
objections by the former client about the screening
procedures; and

(i) certifications of compliance with these Rules and with the
screening procedures areprovided to the former client by
the screened lawyer and by a partner of the firm, at

OAAOIT T AAT A EIT OAOOAI O ObPiI1T OEA
request and upon termination of the screening
procedures.

(b) When a lawyer has terminated an association with a firmthe firm
Is not prohibited from thereafter representing a person with
interests materially adverse to those of a client represented by the
formerly associated lawyer and not currently represented by the
firm, unless:

(1) the matter is the same orsubstantially related to that in which
the formerly associated lawyer represented the client; and
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(2) any lawyer remaining in the firm has information protected by
Rules 1.6 and 1.9(c) that is material to the matter.

(c) A disqualification prescribed by this rue may be waived by the
affected client under the conditions stated in Rule 1.7.
d &1 O bDOOPI OAOG T &# 201A p8pn 111 UR
government agencies. The disqualification of lawyers associated in a
firm with former or current government lawyers is governed by Rule
1.11.

(e) If a lawyer or law student affiliated both with a law school legal
clinic and with one or more lawyers outside the clinic is required to
decline representation of any client solely by virtue of this Rule 1.10,
this rule imposes no disqualification on any other lawyer or law
student who would otherwise be disqualified solely by reason of an
affiliation with that individual, provided that the originally
disqualified individual is screened from all participation in the
matter at and outside the clinic.

Advisory Note z April 2018

At the recommendation of the Advisory Committee, Rule 1.10(a) is
amended to conform to subsection (a) as currently written in the ABA Model
Rules. The purpose of the change is to adopt tlsereening protocols that
Appil U O1 bl OAT OEAI AT 1T £Z EAOO xEOEET A |
with another firm. No other changes were recommended, and the Committee
specifically recommended retaining for clarity the sentence currently found in
Maine Rule of Professional Conduct 1.10(d) but not found in subsection (d) of
the Model Rules O&1T O DPOOPT OAO T &£ 201 A p8pmn 111
Ci OAOT I AT & aAdddinikd dulaséction (e), not currently found in
the ABA Model Rules.

Although the Supreme Judicial Court has not generally adopted the
Comments to the Model Rules or the proposed Rules of Professional Conduct,
the current Comments [7}[10] to ABA Model Rules 1.10 provide helpful
guidance on the application of screening provisionsinder Rule 1.10(a) as
proposed:
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[7] Rule 1.10(a)(2) . . . removes the imputation otherwise required
by Rule 1.10(a), but unlike section (c), it does so without requiring
that there be informed consent by the former client. Instead, it
requires that the procedures laid out in sections (a)(2)(i}(iii) be
followed. A description of effective screening mechanisms
appears in Rule 1.0(k). Lawyers should be aware, however, that,
even where screening mechanisms have been adopted, tribunals
may consider additioral factors in ruling upon motions to
disqualify a lawyer from pending litigation.

[8] Paragraph (a)(2)(i) does not prohibit the screened lawyer
from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may at receive

compensation directly related to the matter in which the lawyer is
disqualified.

[9] The notice required by paragraph (a)(2)(ii) generally should

ET Al OAA A AROAOEDOEI 1 I £ OEA OAC
representation and be given as soon as practble after the need

for screening becomes apparent. It also should include a

OOAOAI AT O Au OEA OAOAATAA 1 AxUAO AT,
material confidential information has not been disclosed or used

in violation of the Rules. The notice is intened to enable the

former client to evaluate and comment upon the effectiveness of

the screening procedures.

[10] The certifications required by paragraph (a)(2)(iii) give the

£i Ol AO Al EAT O AOOOOAT AA OEAO OEA Al
information has not been disclosed or used inappropriately, either

prior to timely implementation of a screen or thereafter. If

compliance cannot be certified, the certificate must describe the

failure to comply.

COMMENT
$AZET ECEIT T £ O&EOI 6 ) )
[1] For purposes of the2 O1 AO T £ 00T ZAOOET T Al  #1 1
denotes lawyers in a law partnership, professional corporation, sole
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proprietorship or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal departmenvf a
corporation or other organization. See Rule 1.0(c). Whether two or more
lawyers constitute a firm within this definition can depend on the specific
facts. See Rule 1.0, Comments 2]t Y8 4EA OAOI OAEOI 6
however, does not includegovernmental entities.

Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives
effect to the principle of loyalty to the client as it applies to lawyers who
practice in a law firm. Such situations &n be considered from the premise that
a firm of lawyers is essentially one lawyer for purposes of the rules governing
loyalty to the client, or from the premise that each lawyer is vicariously bound
by the obligation of loyalty owed by each lawyer with wiom the lawyer is
associated. Paragraph (a) operates only among the lawyers currently
associated in a firm. When a lawyer moves from one firm to another, the
situation is governed by Rules 1.9(b) and 1.10(b).

[3] The rule in paragraph (a) does not prohibitrepresentation where
neither questions of client loyalty nor protection of confidential information
are presented. Where one lawyer in a firm could not effectively represent a
given client because of strong political beliefs, for example, but that lawyer
will do no work on the case and the personal beliefs of the lawyer will not
materially limit the representation by others in the firm, the firm should not
be disqualified. On the other hand, if an opposing party in a case were owned
by a lawyer in the lawfirm, and others in the firm would be materially limited
in pursuing the matter because of loyalty to that lawyer, the personal
disqualification of the lawyer would be imputed to all others in the firm.

[4] The rule in paragraph (a) also does not prohibitepresentation by
others in the law firm where the person prohibited from involvement in a
matter is a nonlawyer, such as a paralegal or legal secretary. Nor does
paragraph (a) prohibit representation if the lawyer is prohibited from acting
because of evats before the person became a lawyer, for example, work that
the person did while a law student. Such persons, however, ordinarily must be
screened from any personal participation in the matter to avoid
communication to others in the firm of confidentialinformation that both the
nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.
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[5] Rule 1.10(b) operates to permit a law firm, under certain
circumstances, to represent a person with interests directly adverse to those
of a client represented by a lawyer who formerly was associated with the firm.
The Rule applies regardless of when the formerly associated lawyer
represented the client. However, the law firm may not represent a person
with interests adverse to those of a presentlent of the firm, which would
violate Rule 1.7. Moreover, the firm may not represent the person where the
matter is the same or substantially related to that in which the formerly
associated lawyer represented the client and any other lawyer currently ithe
firm has material information protected by Rules 1.6 and 1.9(c).

[6] Rule 1.10(c) removes imputation with the informed consent of the
affected client or former client under the conditions stated in Rule 1.7. The
conditions stated in Rule 1.7 require he lawyer to determine that the
representation is not prohibited by Rule 1.7(b) and that each affected client or
former client has given informed consent to the representation, confirmed in
xOEOET ¢c8 ! Al EAT 060 AT TOAT O 1 AUEAROMAD
consent to waiver of imputation may be conditioned on the law firm screening
to assure the affected parties that confidential information known by the
DAOOI T AT T U AEONOAT ELZEAA 1 AxUAO OAI AET O
and Comments 8, &nd 10. In some cases, the risk may be so severe that the
conflict may not be cured by client consent. For a discussion of the
effectiveness of client waivers of conflicts that might arise in the future, see
Rule 1.7, Comment [22]. For a definition of infaned consent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having represented
the government, imputation is governed by Rule 1.11(b) and (c), not this Rule.
Under Rule 1.11(d), where a lawyer represents the government after having
served clients in private practice, nongovernmental employment or in another
government agency, formerclient conflicts are not imputed to government
lawyers associated with the individually disqualified lawyer.

[8] Where a lawyer is prohibited from engagig in certain
transactions under Rule 1.8, paragraph (k) of that Rule, and not this Rule,
determines whether that prohibition also applies to other lawyers associated
in a firm with the personally prohibited lawyer.
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REPORTERS NOTES

Model Rule 1.10 (20@) corresponds, and is equivalent to, M. Bar R.
3.4(b)(3)()) and M. Bar R. 3.15(a). There are however, some distinctions
between the 2002 Rule formulation, and the Maine Bar Rules. The Model Rule
(2002) is in accord with RESTATEMENTS 123. For the reasns set forth below,
the Task Force recommended the adoption of Model Rule 1.10 (2002) as
written.

Imputation of conflicts of interest, based upon general principles of
agency law, refers to the finding of a confliebf-interest with respect to an
entire firm or group of lawyers when one or more of its members are found to
have a conflictof-interest. This rule is consistent with the idea that a law firm
EOh ET AOOAT AAh TTA 1T AxUAO &I O POODPI O/
confidentiality. Moreover, the rule imputing conflicts of interest prohibits a
lawyer from circumventing conflict-of-interest rules through his or her
partners, associates or lawyer/employees.

-TAAT 201 A p8pnmdO ADPDPI EAAOEIT EO 1E
AE OI 80 (T xAOAOh OEEOI 6 EO AOI AAT U AAFEE
-TAAT 201 A p8nj Aqijide€ueq GAGHET OqBROI B O
lawyers in law partnerships, professional corporations, legal services
organizations and legal departments of corporations, but may include lawyers
who share the same physical office space, if they hold themselvest @a the
public in a way that suggests they are operating as a law firm. This is in
AAAT OA xEOE OEA -8 "AO 28 o08tj AQj oqh
include, partners, associates and affiliated lawyers. For Rule 1.10, however,
OEA OAOI sOeEEEUd® govkinrental entities, which limitation is
consistent with M. Bar Rule 3.15(a).

Model Rule 1.10 (2002) sets forth the general rules on the imputation of
conflicts of interest. The imputation of conflicts of interest in certain specific
contexts is further addressed in other Rules. For example, rules with respect
to imputation of conflicts in the context of legal services organizations
(including law school clinics) are found in Model Rule 6.5 (2002), rules
regarding imputation of conflicts in the context of prior service in the
judiciary are found in Model Rule 1.12 (2002), and rules addressing
imputation of conflicts with respect to current and former government
employees are found in Model Rule 1.11 (2002).
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Model Rule 1.10(a) (2002) addreses when conflicts of interest of an
individual lawyer are imputed to the other members and associates of the
I AxUAOGO 1 Ax EEOI 8 'T AT AT UOGEO OT1 AAO
with finding of a conflict-of-interest under Model Rules 1.7 or 1.9 (202).
Simply stated, except for conflicts based on the personal interest of a lawyer, if
one lawyer is found to have a conflicbf-interest with respect to the
representation of two or more clients, then the conflict is imputed to all other
lawyers in thel Ax UAO6 O £EEOI 8 "AAAOOA EO EO Ol
personal to a lawyer are not likely to affect others in the firm, such conflicts of
interest generally are not subject to the imputation rule. If, however, a wholly
personal conflict presents a significant risk of materially limiting the
representation of the client by the remaining lawyers in the firm, then even
this type of conflict-of-interests will be imputed to the firm as a whole.
Because even a personal conflict would be imputed to othdirm members
and associates if such a conflict presents a significant risk of materially
limiting the representation of the client by the other lawyers in the firm, the
Task Force recommended the adoption of Rule 1.10(a).

ABA Model Rule 1.10(b) address@8 OEA A@OAT O O xEEA
imputed conflict-of-interest should continue after a lawyer terminates an
association with the firm. It provides that the law firm is prohibited from
representing a person with interests materially adverse to those of &ormer
client represented by the former lawyer if (1) the matter is the same or
substantially related to that in which the former lawyer represented the
former client, and (2) any lawyer in the firm has information protected by
Rule 1.6 and 1.9(c) ite., aconfidence or secre} that is material to the matter.

This Rule is a departure from M. Bar R. 3.4(d)(1)(iii), which provides that a
law firm has a conflictof-interest if (1) the subject matter is substantially
related, or (2) any lawyer remaining in thefirm has protected information. As
1T OAA ET OEA 2APTI OOAOS6O .1 OAO OiF 201 A
reality, particularly in large law firms, that remaining lawyers may not be
aware that a certain client was represented by a lawyer formerly ssociated
with the firm, much less gained confidential information about that client.
Thus, in such circumstances, it makes little sense to impute such knowledge to
the former law firm. In smaller firms however, there may be much more firm
wide knowledge of client confidences and secrets. If the remaining lawyers do
have confidences and secrets of a former client, however, such lawyers have a
duty to keep the confidences and secrets in perpetuity. The Task Force
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observed that Model Rule 1.10(b) (2002)s also concerned with principles of
loyalty and aspires to strike a balance between giving clients freedom to make
choices with respect to their counsel, allowing lawyers to have a degree of
career mobility, and protecting the material interests of clients

Both Model Rule 1.10(c) (2002) and the Maine Bar Rules (M. Bar R.
3.4(b)(2) concerning waivers of conflicts of interest with respect to two or
more current clients, and M. Bar R. 3.4(d)(1) providing for waivers of conflicts
between former clients and current clients) allow for waiver of
disqualification by the affected client, under the conditions set forth in Rule
1.7 (setting forth the requirements for informed client consent).

For a discussion of disqualification as a remedy for breach of a
conflict-of-ET OAOAOGO OOI Ah OAA 2ADPI OOAOGO

Advisory Note z April 2018

At the recommendation of the Advisory Committee, Rule 1.10(a) is
amended to conform to subsection (a) as currently written in the ABA Model
Rules. The purpose of the chaye is to adopt the screening protocols that
Abppi U O bi OAT OEAT AiIT £ EAOO xEOEEI
with another firm. No other changes were recommended, and the Committee
specifically recommended retaining for clarity the sentenceurrently found in
Maine Rule of Professional Conduct 1.10(d) but not found in subsection (d) of
the Model Rules ¢ &1 O DPOOPI OAO T &£ 201 A p8pm
Ci OAOT I AT & aAddtdinikd dulséction (e), not currently found in
the ABA Mockl Rules.

Although the Supreme Judicial Court has not generally adopted the
Comments to the Model Rules or the proposed Rules of Professional Conduct,
the current Comments [7}[10] to ABA Model Rule 1.10 provide helpful
guidance on the application of screning provisions under Rule 1.10(a) as
proposed:

[7] Rule 1.10(a)(2) . . . removes the imputation otherwise required
by Rule 1.10(a), but unlike section (c), it does so without requiring
that there be informed consent by the former client. Instead, it
requires that the procedures laid out in sections (a)(2)(i}(iii) be
followed. A description of effective screening mechanisms
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appears in Rule 1.0(k). Lawyers should be aware, however, that,
even where screening mechanisms have been adoptddpunals
may consider additional factors in ruling upon motions to
disqualify a lawyer from pending litigation.

[8] Paragraph (a)(2)(i) does not prohibit the screened lawyer
from receiving a salary or partnership share established by prior
independent ageement, but that lawyer may not receive
compensation directly related to the matter in which the lawyer is
disqualified.

[9] The notice required by paragraph (a)(2)(ii) generally should

ET Al OAA A AROAOEDOEIT 1 I £ OEA OAC
representation and be given as soon as practicable after the need

for screening becomes apparent. It also should include a
OOAOAI AT O AU OEA OAOCAATAA 1T AxUAO AT,
material confidential information has not been disclosed or used

in violation of the Rules. The notice is intended to enable the

former client to evaluate and comment upon the effectiveness of

the screening procedures.

[10] The certifications required by paragraph (a)(2)(iii) give the

i O AO Al EAT O AOOOOAT AAconidenfad OEA Al
information has not been disclosed or used inappropriately, either

prior to timely implementation of a screen or thereafter. If

compliance cannot be certified, the certificate must describe the

failure to comply.

Advisory Note z February 2010

Rule 1.10 generally addresses conflicts of interest. The introductory
section of the Rule, 1.10(a) states:

(@) While lawyers are associated in a firm, none of them shall
knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited lawyer and
does not present a significant risk of materially limiting the
representation of the client by the remaining lawyersm the firm.
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prevailed under the former Code of Professional Responsibility, Rule 3 of the
Maine Bar Rules. The general rule is, of necessity, subject to a number of
exceptions. Tk new Rule 1.10(e), which was recommended by the Advisory
Committee on Professional Responsibility, recognizes an exception to the
general rule regarding imputation of conflicts of interest in the case of lawyers
or law students affiliated with both a law school legal clinic and with one or
more lawyers outside the clinic, such as through an internship or patime
employment. When such a lawyer or law student would be required to
decline representation due to a conflict of interest, that conflict is notnnputed

to any other lawyer or law student affiliated with the disqualified individual,
provided that the disqualified individual is screened from all participation in
the matter involving a conflict of interest.

RULE1.11 SPECIALCONFLICTSORINTEREST OFORMER AND
QURRENTGOVERNMENTOFFICERS ANEMPLOYEES

(@) Except as law may otherwise expressly permit, a lawyer who has
formerly served as a public officer or employee of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent aclient in connection with a
matter in which the lawyer participated personally and
substantially as a public officer or employee, unless the
appropriate governmental officer or agency gives its informed
consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under
paragraph (a), no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in
such a matter unless:

(1) the disqualified lawyer is timely screened from ay

participation in the matter and is apportioned no part of the
fee therefrom; and
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(2) the appropriate governmental officer or agency gives its
informed consent, confirmed in writing, to the representation.

(c) Except as law may otherwise expresslpermit, a lawyer having
information that the lawyer knows is confidential government
information about a person acquired when the lawyer was a public
officer or employee, may not represent a private client whose
interests are adverse to that person in a nteer in which the
information could be used to the material disadvantage of that

pAooii g 10 OOAA EIT OEEO 201 Ah OEA
ET £ Of AOETTo6 [T AAT O ET & OI AOEIT OE#

governmental authority and which, at the time thisRule is applied,
the government is prohibited by law from disclosing to the public or
has a legal privilege not to disclose and which is not otherwise
available to the public. A firm with which that lawyer is associated
may undertake or continue representdion in the matter only if the
disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently
serving as a public officer or emfpyee:

(1) issubjectto Rules 1.7 and 1.9; and
(2) shall not:

(i) participate in a matter in which the lawyer participated
personally and substantially while in private practice or
nongovernmental employment, unless:

(A) the appropriate governmental officer oragency gives
its informed consent, confirmed in writing, to the
representation; or

(B) under applicable law, no one is or by lawful
AAT ACAOETT 1T AU AA AOOEIT OEUAA
in the matter.
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(i) negotiate for private employment with any person whois
involved as a party or as lawyer for a party in a matter in
which the lawyer is participating personally and
substantially, except that a lawyer serving as a law clerk to
a judge, other adjudicative officer or arbitrator may
negotiate for private employment as permitted by Rule
1.12(b) and subject to the conditions stated in Rule
1.12(b).

e 'O OOAA ET OEEO 201 Ah OEA OAOI OI 4

(1) any judicial or other proceeding, application, request for a
ruling or other determination, contract, claim, controversy,
investigation, charge, accusation, arrest or other particular
matter involving a specific party or parties, and

(2) any other matter covered by the conflictof-interest rules of the
appropriate government agency.

COMMENT

[1] A lawyer who has seved or is currently serving as a public officer
or employee is personally subject to the Rules of Professional Conduct,
including the prohibition against concurrent conflicts of interest stated in Rule
1.7. In addition, such a lawyer may be subject to staes and government
regulations regarding conflictof-interest, including but not limited to 5 M.R.S.
§ 18. Such statutes and regulations may circumscribe the extent to which the
government agency may give consent under this Rule. See Rule 1.0(e) for the
definition of informed consent.

[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an
individual lawyer who has served or is currently serving as an officer or
employee of the government toward a former government or private client.
Rule 1.10 is not applicable to the conflicts of interest addressed by this Rule.
Rather, paragraph (b) sets forth a special imputation rule for former
government lawyers that provides for screening and requires informed
consent. Because of the special problemsaised by imputation within a
government agency, paragraph (d) does not impute the conflicts of a lawyer
currently serving as an officer or employee of the government to other



associated government officers or employees, although ordinarily it will be
prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a
lawyer is adverse to a former client and are thus designed not only to protect
the former client, but also to prevent a lawyer from exploiting public office for
the advantage of another client. For example, a lawyer who has pursued a
claim on behalf of the government may not pursue the same claim on behalf of
a later private client after the lawyer has left government service, except when
authorized to do so by the gvernment agency under paragraph (a). Similarly,
a lawyer who has pursued a claim on behalf of a private client may not pursue
the claim on behalf of the government, except when authorized to do so by
paragraph (d). As with paragraphs (a)(1) and (d)(1), Rle 1.10 is not
applicable to the conflicts of interest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand,
where the successive clients are a government agency and another client,
public or private, the risk exists that power or discretion vested in that agency
might be used for the special benefit of the other client. A lawyer should not
be in a position where benefit to the other client might affect performance of
OEA 1 AxUAOGO bDOI £A OO ihd gbternndedt] Msq Erifair O
advantage could accrue to the other client by reason of access to confidential

cl OAOT T AT O ET & Of AOETT AAT OO OEA Al EA
OEA 1 AxUAOB80 Ci OAOT T AT O OAOOEAAmNng /1

lawyers presently or formerly employed by a government agency should not
be so restrictive as to inhibit transfer of employment to and from the
government. The government has a legitimate need to attract qualified
lawyers as well as to maintain high thical standards. Thus a former
government lawyer is disqualified only from particular matters in which the

lawyer participated personally and substantially. The limitation of

disqualification in paragraphs (a)(2) and (d)(2) to matters involving a specific

party or parties, rather than extending disqualification to all substantive

issues on which the lawyer worked, serves a similar function.

[5] When a lawyer has been employed by one government agency
and then moves to a second government agency, it may bepropriate to
treat that second agency as another client for purposes of this Rule, as when a
lawyer is employed by a city and subsequently is employed by a federal
agency. However, because the conflicif-interest is governed by paragraph
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(d), the latter agency is not required to screen the lawyer as paragraph (b)
requires a law firm to do. The question of whether two government agencies
should be regarded as the same or different clients for confligif-interest
purposes is beyond the scope of these Rad. See Rule 1.13 Comment [9].

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See
Rule 1.0(k) (requirements for screening procedures). These paragraphs do
not prohibit a lawyer from receiving a salary or partnership share established
by prior independent agreement, but that lawyer may not receive
Al 1 AT OAOET T AEOAAOI U OAI AOET ¢ OEA |
matter in which the lawyer is disqualified.

[7] Informed consent, confirmed in writing, which writing should

ET Al OAA A AAOAOEDPOEIT 1T &£/ OEA OAOAAT AA

screening procedures employed, generally should be requested as soon as
practicable after the need for screening becomes apparent.

[8] Paragraph (c) operates only when the lawgr in question has
knowledge of the information, which means actual knowledge; it does not
operate with respect to information that merely could be imputed to the

lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from jointly
representing a private party and a government agency when doing so is
permitted by Rule 1.7 and is not otherwise prohibited by law.

[10] &1 O DPOOPT OAO 1T &2 PAOACOADPE | AQ
continue in another form. In determining whether two particular matters are
the same, the lawyer should consider the extent to which the matters involve
the same basic facts, the same or related parties, and the time elapsed.

REPORTERS NOTES

Model Rule 1.11 (2002) corresponds to M. Bar R. 3.4(d)(2)&)iv) and
addresses conflics of interest and imputed disqualification with respect to
lawyers who have served or are currently serving as lawyers for a
governmental agency or entity. Model Rule 1.11 (2002) and the Maine Bar
Rules differ substantially in their organization. The Modl Rule, however,
does not represent a significant substantive departure from the Maine Bar

10¢

A x

N

A



Rules. Because of this, and because Model Rule 1.11 (2002) builds upon the
general conflictof-interest rules found in Rules 1.7 and 1.9(c), the Task Force
recommended the adoption of the structure of Model Rule 1.11 (2002), with
some substantive modifications to reflect best practices in Maine.

Model Rule 1.11 (a), (b) and (c) (2002) correspond to M. Bar R.
3.4(d)(2)(1) and (iii)), and address the issue of conflict of interest when a
former government lawyer enters the private practice of law. Model Rule
1.11(d) (2002), corresponding to M. Bar R. 3.4(d)(2)(ii)) and (iv), addresses
the issue of conflicts of interest when a former private practice lawyer begins
to seve as a public officer or employee. Lawyers working for Maine State
government, whether serving as Assistant Attorneys General or as state
officials, are also governed by statutory conflicbf-interest provisions, in
addition to the Maine Rules of Profesonal Conduct. See 5 M.R.S. § 18 et. seq.
Although the language of 5 M.R.S. § 18 varies somewhat from the confbét
interest provisions found in the Maine Rules of Professional Conduct, it is
intended to address substantially the same concerns.

Model Rule 1.11(a) (2002) specifically states that lawyers who have
formerly served as a public officer or employee of the government are subject
to Rule 1.9(c). Rule 1.9(c) is the rule governing duties to former clients that
generally prohibits theuseby A 1 AxUAOh T O OEA 1 AxUAO0B80O
I £ AT 1T £ZEAAT AAO AT A OAAOAOO 1T &£ A A Ol
AEOAAOAT OACAS8 201 A p8wj Aq Al O DPOAAI O
confidences and secrets. In contrast, M. Bar R. 3.4(d) pibits the use of
confidential information by a former government lawyer. The Task Force
recommended adoption of the Model Rule (2002) expanded prohibition
against both the use and disclosure of confidences and secrets.

Model Rule 1.11(a) (2002) further provides thata lawyer shall not
represent a client in connection with a matter in which the lawyer
participated, personally and substantially as a public officer or employee.
Whereas under M. Bar R. 3.4(d)(2)(i), such representation is absolutely
prohibited (and is not limited only to matters in which a lawyer personally
and substantially participated), Rule 1.11(a) allows the governmental office or
agency to waive the conflictof-interest (with such waiver confirmed in
writing). The Task Force recognized that, as aractical matter, the
government is not likely to consent to such types of conflicts of interest, due to
the importance of public trust in the decisions of the government.
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Furthermore, Section 18 sets forth a timéarred conflict-of-interest rule for
former Maine state government employees (barring representation involving
matters the former government employee worked on prior to his or her last
year of government employment for one year after leaving employment,
whereas the employee is permanently barredrbm representation involving
matters worked on during that final year of employment). Inclusion of the
Rule 1.11(a) provision for informed consent provides the government with a
vehicle to approve conflicts that are within the scope of these rules and not
barred by 8§ 18, when circumstances are otherwise appropriate for such
consent. For these reasons, the Task Force recommended adoption of Model
Rule 1.11(a) (2002).

Model Rule 1.11(b) (2002) is the rule governing imputation of conflicts
of interest when alawyer leaves employment as a public officer or employee
of the government. The Task Force recognized three possible formulations of
the imputation rule in the government lawyer context: The rule set forth in M.
Bar R. 3.4(d)(2)(iii), which conditonstE A CT OAOT i AT 08O xAEOA(
of-interest upon the effective screening (as such term is defined in Model Rule
1.0(k) (2002)) of the conflicted former government lawyer; a rule consistent
with Model Rule 1.10 (2002), which also allows the client (irthis context, the
governmental officer or agency) to waive an imputed conflicbf-interest, and
implicitly allows the waiver to be conditioned upon the screening of the
conflicted lawyer; and the rule set forth in Model Rule 1.11 (2002), requiring
screening of a conflicted former government lawyer, but only notice to (not
consent of) the governmental officer or agency.

After discussion (and some dissent) the majority of the Task Force
recommended retention of the substance of M. Bar R. 3.4(d)(2)(iii), whic
states that the firm in which a disqualified former government lawyer works
may represent a client in connection with a matter in which the conflicted
former government lawyer participated personally and substantially as a
public officer or employee,only if the former government lawyer is properly
OOAOAAT AAd6 | 3aldkhe goldrnfnenmlsfiigerfofagency gives its
informed consent, confirmed in writing.  This rule is consistent with the
objective of protecting the public trust in government. 1 also has been the
I DPAOAOGEOA OOI A ET -AET Ah AT A EAO POAOAI
serving the public interest as governmental officers and employees, nor
AAOAOOGAT U Ei PAAOET C £ZI OI AO cIl 6AoT i1 AT O
sector.
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form representing a private client whose interests are adverse to a person
about whom the lawyer has such inform&éon and could use it to the
disadvantage of that person; the lawyer need not have represented the
government agency or acted as a public official with respect to a particular
matter for this prohibition to apply. While this provision is comparable to the
M. Bar R. 3.4(d)(2)(i) prohibition on use of confidential information obtained
through government employment, the more specific language of Rule 1.11(c)
more clearly puts the former government lawyer on notice that the lawyer
may not use confidential infemation that the lawyer became privy to merely
as a result of employment without having acted as a representative of an
agency or taken action on a particular matter.

Model Rule 1.11(d) (2002), read together with Rule 1.9, addresses the
issue of conflicts of interest involving the current government lawyer who
formerly represented clients as a private sector lawyer. With respect to
personal disqualification of the former private sector lawyer, Rule 1.9 and M.
Bar R. 3.4(d)(ii) both allow represeration of the government client that is
adverse to a former private client, with the informed consent of the private
client. Model Rule 1.11(d)(2)(I) (2002), however, requires the informed
written consent of the relevant governmental officer or agency, iddition to
the consent of the private client. The Task Force recommended the addition
into 1.11(d)(2)(i) of the provision found in M. Bar R. 3.4(d)(2)(ii)(A), allowing
a government lawyer/official to act without the informed consent of a former
client in a matter in which the lawyer participated personally and
substantially on behalf of that client if no one else has or can be delegated
AOOEI OEOU O1T AAO ET OEA 1 AxUAOGO OOAAAS

There is no provision in the Maine Bar Rules that is comparable to
Model Rule 111(d)(2)(ii) (2002), prohibiting a government lawyer from
negotiating for private employment with any person who is involved as a
party or as lawyer for a party in a matter in which the government lawyer is
participating personally and substantially. Ths situation is addressed in
5M.R.S818(2)(C), but is limited to situations in which the interests of the
person or organization with whom the lawyer is negotiating possible

s o~ A - PN s A A

Al PITUI ATO EO OAEOAAO AT A OOAOOAT OEAI 8
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adoption of the clearer and more broadly applicable provision found in Rule
1.22(d)(2)(ii).

7TEEI A Oi AOOGAOCO EO 110 AAEET AA EI
forth in Model Rule 1.11(e) (2002) is consistent with the definition of
OPOT AAAAET C o018, Eiceptfor the3idcBiBod of matters covered by
OEA Ci OAOT I AT O -oAiGtekest Aulgd BecAukd offheEsdn@times
complex responsibilities of government agencies and the need for clear
prohibitions in the event of lawyer disciplinary action, the Task Force
recommended the inclusion of this descriptive definition.

RULE1.12 FORMERIMDGE ARBITRATORMEDIATOR OFOTHERTHIRD-PARTY
NEUTRAL

(@) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in whch the lawyer participated
personally and substantially as a judge or other adjudicative officer
or law clerk to such a person or as an arbitrator, mediator, or other
third -party neutral.

(b) A lawyer shall not negotiate for employment with any person who
Isinvolved as a party or as lawyer for a party in a matter in which the
lawyer is participating personally and substantially as a judge or
other adjudicative officer or as an arbitrator, mediator, or other
third -party neutral. A lawyer serving as a law clde to a judge or
other adjudicative officer may negotiate for employment with a party
or lawyer involved in a matter in which the clerk is participating
personally and substantially, but only after the lawyer has notified
the judge or other adjudicative oficer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm
with which that lawyer is associated may knowingly undertake or
continue representation in the matter unless:

(1) the disqualified Ilawyer is timely screened from any

participation in the matter and is apportioned no part of the
fee therefrom; and
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(2) written notice is promptly given to the parties and any
appropriate tribunal to enable them to confirm compliance
with the provisions of this Rule

(d) An arbitrator selected asa partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing
that party.

COMMENT

[1] 4EEO 201 A CATAOAI 1T U PAOAIIT AT O 20I.
OOAOOAT OEAIT T U6 OECTIEZEAO OEAO A EOACA
court, and thereafter left judicial office to practice law, is not prohibited from
representing a client in a matter gnding in the court, but in which the former
judge did not participate. So also the fact that a former judge exercised
administrative responsibility in a court does not prevent the former judge
from acting as a lawyer in a matter where the judge had previsly exercised
remote or incidental administrative responsibility that did not affect the
i AOEOO8 #1 i DPAOA OEA #I 11T AT O OI 201 A ps8
includes such officials as judgespro tempore referees, special masters,
hearing officers and other parajudicial officers, and also lawyers who serve as
part-time judges. Part |, Section 1 of the Maine Code of Judicial Conduct
provides that a justice, Judge active retired justice and active retired judge
i AU T1T 0 OAAO AO A ndidwhididhe sefvéd adial judgedrini A A A 2
AT U T OEAO POl AAAAET ¢ OAlI ACAA OEAOAODT 86
Rule, those Rules correspond in meaning.

[2] Like former judges, lawyers who have served as arbitrators,
mediators or other third-party neutrals may be asked to represent a client in a
matter in which the lawyer participated personally and substantially. This
Rule forbids such representation. Other law or codes of ethics governing
third -party neutrals may also impose standards of personal ormputed
disqualification. See Rule 2.4.

[3] Although lawyers who serve as thirdparty neutrals do not have
information concerning the parties that is protected under Rule 1.6, they
typically owe the parties an obligation of confidentiality under law or odes of
ethics governing third-party neutrals. Thus, paragraph (c) provides that
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conflicts of the personally disqualified lawyer will be imputed to other
lawyers in a law firm unless the conditions of this paragraph are met.

[4] Requirements forscreening procedures are stated in Rule 1.0(k).
Paragraph (c)(1) does not prohibit the screened lawyer from receiving a
salary or partnership share established by prior independent agreement, but
that lawyer may not receive compensation directly related tahe matter in
which the lawyer is disqualified.

5] .1 OEAAh ET Al OAET ¢ A AAOAOEDOEII

representation and of the screening procedures employed, generally should
be given as soon as practicable after the need for screening betes apparent.

REPORTERS NOTES

Model Rule 1.12 (2002), addressing conflicts of interest of former
judges, arbitrators, mediators, referees and other third party neutrals,
corresponds in substance to M. Bar R. 3.4(g)(2). The Task Force
recommended the a@option of the structure of Model Rule 1.12 (2002), with
some modification to reflect best Maine practices.

Model Rule 1.12 sets forth one confliebf-interest rule for former
judges, arbitrators, mediators and other third party neutrals. In contrast, M.
Bar R. 3.4(g)(2)(i) dictates one conflicts rule for former judges and law clerks,
another for non-judicial adjudicative officers, and yet another for mediators
(see M. Bar R. 3.4(h)). Under the Maine Bar Rules, a lawyer is prohibited from
commencing representation in a matter in which the lawyer participated
personally and substantially as a judge or judicial law clerk, and such
prohibition may not be waived. In contrast, conflicts of interest involving non
judicial adjudicative officers may be waived, pon the informed consent of all
parties to the proceeding at issue. Additionally, M. Bar R. 3.4(h)(3) and (5),
setting forth rules applicable to mediators, prohibit a lawyer, while acting as a
mediator, from representing any of the parties in court or irthe matter under
mediation or any related matter. The Task Force discussed the structure and
substance of both the Maine Bar Rules and Model Rule 1.12, and
recommended the blanket prohibition of waiver of all conflicts of interest
involving all third part y neutrals.
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There is no provision in the Maine Bar Rules comparable to Model Rule
1.12(b) (2002) (addressing postjudicial employment or third-party neutral
employment negotiation). The Task Force thought this was a positive
addition and recommended is adoption.

Model Rule 1.12(c) (2002) addresses the issue of imputed
disqualification of other lawyers in the same firm of a disqualified former
third party neutral. Model Rule (2002) imputes a conflict to lawyers with
whom a former third party neutral is associated, but such a conflict with
respect to the nonconflicted former third-party neutral may be waived,
subject to two conditions: (i) the conflicted former third party neutral must be
properly screened (See Rule 1.0(k) defining what constitutes pper
screening), and (ii) the parties and the appropriate tribunal must be given
written notice. Maine Bar Rules 3.4(g)(2)(ii) (addressing imputation and
former third party neutrals) and 3.4(h)(7) (addressing imputation and former
mediators) imputes the caflicts of interest of a former third-party neutral or
mediator, unless the conflicted lawyer is properly screened, fees are not
shared, and disclosure of the circumstances and the measures taken to screen
the conflicted lawyer is given to all affected pdres. The Task Force
considered both Model Rule 1.12(c) (2002) as well as the Maine Bar Rules
addressing imputation, and recommended that a more clierprotective rule
would better serve the citizens of Maine. Thus, the Task Force recommended
that the affected parties, and any appropriate tribunal be required to give its
informed consent of the waiver of the imputed conflict, to be confirmed in
writing.  This writing must fully describe the screening procedure that
OANOEOAO OEA A1l EAT 080 AT 1 OA1 Os8

ADVISORYNOTEZ OCTOBER2014

The Task Force recommendation for subsection (c)(2) varied from the
Model Rule, requiring informed consent for the screening of a former judge,
arbitrator, mediator or other third -party neutral. The recommendation was
adopted by theSupreme Judicial Court. The requirement of informed consent,
confirmed in writing, created an unintended consequence: By withholding
consent even without any grounds for challenging the screening procedures
adopted? an opposing party could exercise an almute veto to a firm
representing a client in a matter in which a lawyer in that firm previously
participated personally as a judge, law clerk, arbitrator or other adjudicative
officer. The present amendment is not meant to diminish a consumer
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protective approach. But it is meant to clarify that opposing parties have a
right to address perceived shortcomings in screening procedures only, not an
AAOT 1 OOA OECEO O xEOEEITIT A AT 1 O0AT O O |/
to opposing parties and the tribinal should include a description of the
implemented screening, giving opposing parties and the tribunal the
opportunity to confirm compliance with the Rule. Disagreements between
parties as to the adequacy of screening should be addressed to the
appropriate tribunal, which could be the tribunal adjudicating the matter that

Is the subject of the representation, the tribunal that formerly employed the
judicial officer or law clerk subject to this Rule, or judicial or bar regulatory
bodies.

RULE1.13 ORGANIATION ASCLIENT

(@) A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or
other person associated with the organization is engaged in action,
intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to he
organization, or a violation of law that reasonably might be imputed
to the organization, and is likely to result in substantial injury to the
organization, the lawyer shall proceed as is reasonably necessary in
the best interest of the organization. n determining how to proceed,
the lawyer shall give due consideration to the seriousness of the
OET 1 AGETT AT A EOO AT 1 OANOGAT AAOh OE?Z
representation, the responsibility in the organization and the
apparent motivation of the person involved, the policies of the
organization concerning such matters, and any other relevant
considerations. Any measures taken shall be designed to minimize
disruption of the organization and the risk of revealing confidences
and secrets to persons otside the organization. Such measures may
include among others:

(1) askingreconsideration of the matter;



(2) advising that a separate legal opinion on the matter be sought
for presentation to appropriate authority in the organization;
and

(3) referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter,
referral to the highest authority that can act in behalf of the
organization as determined by applicable law.

(c) Except asprovided in paragraph (d),if

1) AAOPEOA OEA 1 AxUAO8O A&EAE 0060 EI
the highest authority that canact on behalf of the organization
Insists upon action, or a refusal to act, that is clearly a violation
of law, and

(2) likely to result in substantial injury to the organization, the
lawyer may resign in accordance with Rule 1.16 and make such
disclosures @& are consistent with Rule 1.6, Rule 3.3, Rule 4.1
and Rule 8.3, but only to the extent the lawyer reasonably
believes necessary to prevent substantial injury to the
organization.

(d)
Paragraph (c) shallnot apply with respect to information relating
toA T AxUAOGO OADPOAOGAT OAOGEITT 1 £ Al
alleged violation of law, or to defend the organization or an officer,
employee or other constituent associated with the organization
against a claim arising out of an alleged violation of law.

e YT AAAITEITC xEOE Al 1T OCATEUAOEITGC
members, shareholders or other constituents, a lawyer shall explain
the identity of the client as theorganization when the lawyer knows
or reasonably should know that the organizatib 6§ © ET OAOAOOO
adverse to those of the constituents with whom the lawyer is dealing.

() A lawyer representing an organization may also represent any of

its directors, officers, employees, members, shareholders or other
constituents, subject to the provisions of Rule 1.7. If the
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1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or

by the shareholders.

() A lawyer who acts contrary to this Rule but in conformity with
promulgated federal law shall not be subject to discipline under this
Rule, regardless whether such federal law is validly promulgated.

COMMENT

The Entity as the Client

[1] Anorganizational client is a legal entity, but it cannot act except
through its officers, directors, employees, shareholders and other
constituents. Officers, directors, employees and shareholders are the
constituents of the corporate organizational client.The duties defined in this
#1 11T AT O ApPI U ANOAIT 1T U OI O1TET AT OPT OAOA.
as used in this Comment means the positions equivalent to officers, directors,
employees and shareholders held by persons acting for organizational client
that are not corporations.

[2] When one of the constituents of an organizational client
Al 11 OTEAAOAO xEOE OEA 1T OCATEUAOEITGB60 1.
capacity, the communication is protected by Rule 1.6. Thus, by way of
example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews made in the course of that investigation
AROxAAT OEA 1 AxUAO AT A OEA Al EAT OG0 A
covered by Rule 1.6. This does not mean, howevdhat constituents of an
organizational client are the clients of the lawyer. The lawyer may not disclose
to such constituents information relating to the representation except for
disclosures explicitly or impliedly authorized by the organizational cliet in
order to carry out the representation or as otherwise permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their utility or
prudence is doubtful. Decigons concerning policy and operations, including
ITAO AT OAEI ET ¢ OAOET OO OEOEh AOA 110 AC
(b) makes clear, however, that when the lawyer knows that the organization is
likely to be substantially injured by action ofan officer or other constituent



that violates a legal obligation to the organization or is in violation of law that
might be imputed to the organization, the lawyer must proceed as is
reasonably necessary in the best interest of the organization. As defohen
Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer
cannot ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer
should give due consideration to the seriousness of the violation and its
consequencs, the responsibility in the organization and the apparent
motivation of the person involved, the policies of the organization concerning
such matters, and any other relevant considerations. Ordinarily, referral to a
higher authority would be necessary. Irsome circumstances, however, it may
be appropriate for the lawyer to ask the constituent to reconsider the matter;
£ O AgAi Bl An EAZA OEA AEOAOI OOAT AAO E
i EOOT AAOOOAT AET C T &£ 1 Ax AT A OOAOGANOAT O
the lawyer may reasonably conclude that the best interest of the organization
does not require that the matter be referred to higher authority. If a
AT T OOEOCOAT O DPAOOEOOO ET AT 1T AOGAO Ai1T OOA
necessary for the lawyer to tke steps to have the matter reviewed by a higher
authority in the organization. If the matter is of sufficient seriousness and
Importance or urgency to the organization, referral to higher authority in the
organization may be necessary even if the lawyerds not communicated with
the constituent. Any measures taken should, to the extent practicable,
minimize the risk of revealing information relating to the representation to
persons outside the organization. Even in circumstances where a lawyer is not
obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an
organizational client, including its highest authority, matters that the lawyer
reasonably believes to be of sufficient importance to warrant doing so in the
best interest of the orgamzation.

[5] Paragraph (b) also makes clear that when it is reasonably
necessary to enable the organization to address the matter in a timely and
appropriate manner, the lawyer must refer the matter to higher authority,
including, if warranted by the circumstances, the highest authority that can
AAO 11 AAEAI £ 1T £# OEA 1 OCATEUAOGEIT O A/
highest authority to whom a matter may be referred ordinarily will be the
board of directors or similar governing body. However, applical@d law may
prescribe that under certain conditions the highest authority reposes
elsewhere, for example, in the independent directors of a corporation.
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Relation to Other Rules

[6] The authority and responsibility provided in this Rule are
concurrent with the authority and responsibility provided in other Rules. In
DAOOEAOI AOh OEEO 201 A ATAO 110 TEIEO 1TC
Rules 1.6, 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule does not modify,
restrict, or limit the provisions of Rule 1.6(b)(1)-§ ¢ Q8 ) £ OEA 1 Ax UA
are being used by an organization to further a crime or fraud by the
organization, Rules 1.6(b)(2) and 1.6(b)(3) may permit the lawyer to disclose
confidential information. In such circumstances Rule 1.2(d) ma also be
applicable, in which event, withdrawal from the representation under Rule

1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority of a lawyer to
disclose information relating to a representation in circumstances described
in paragraph (c) does not apply with respect to information relating to a
I AxUAOG6O AT CACAI AT O Au AT 1T OCATEUAOQEI T
law or to defend the organization or an officer, employee or other person
associated with the organizationagainst a claim arising out of an alleged
violation of law. This is necessary in order to enable organizational clients to
enjoy the full benefits of legal counsel in conducting an investigation or
defending against a claim.

[8] [Reserved]

Government gency

[9] The duty defined in this Rule applies to governmental
organizations. Defining precisely the identity of the client and prescribing the
resulting obligations of such lawyers may be more difficult in the government
context and is a matter beyond te scope of these Rules. See Scope [18].
Although in some circumstances the client may be a specific agency, it may
also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act inlves the
head of a bureau, either the department of which the bureau is a part or the
relevant branch of government may be the client for purposes of this Rule.
Moreover, in a matter involving the conduct of government officials, a
government lawyer may have authority under applicable law to question such
conduct more extensively than that of a lawyer for a private organization in
similar circumstances. Thus, when the client is a governmental organization, a
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different balance may be appropriate between maitaining confidentiality and
assuring that the wrongful act is prevented or rectified, for public business is
involved. In addition, duties of lawyers employed by the government or
lawyers in military service may be defined by statutes and regulation. This
Rule does not limit that authority. See Scope.

#1 ACOEEZUET ¢ OEA |, AxUAOG60O 211A

[10] 4EAOA AOA OEIi A0 xEAT OEA 1 OCATEU
become adverse to those of one or more of its constituents. In such
circumstances the lawyer should advise any coftituent, whose interest the
lawyer finds adverse to that of the organization of the conflict or potential
conflict-of-interest, that the lawyer cannot represent such constituent, and
that such person may wish to obtain independent representation. Care must
be taken to assure that the individual understands that, when there is such
adversity of interest, the lawyer for the organization cannot provide legal
representation for that constituent individual, and that discussions between
the lawyer for the organization and the individual may not be privileged.

[11] Whether such a warning should be given by the lawyer for the
organization to any constituent individual may turn on the facts of each case.

Dual Representation
[12] Paragraph (f) recognizes that a lawgr for an organization may
also represent a principal officer or major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or members of a
corporation may bring suit to compel the directors to perform their legal
obligations in the supervision of the organization. Members of unincorporated
associations have essentially the same right. Such an action may be brought
nominally by the organization, but usually is, in fact, a legal controversy over
management of the or@nization.

[14] The question can arise whether counsel for the organization may
AREAT A OOAE Al AAOEI 18 4EA POI PT OEOEI 1
client does not alone resolve the issue. Most derivative actions are a normal
incident of an orgalE UAOET 1 6 0 AAZEZAEOOh O AA AAH&
lawyer like any other suit. However, if the claim involves serious charges of
wrongdoing by those in control of the organization, a conflict may arise

122



AAOxAAT OEA 1 AxUAOBO0O AODOEA OIAxOBADSDOOAI
with the board. In those circumstances, Rule 1.7 governs who should
represent the directors and the organization.

REPORTERS NOTES

Model Rule 1.13 (2002) addresses issues that arise when the client is an
organization. There isno corresponding provision under the Maine Bar Rules.

When the client is an organization, the interests at stake do not reside in
a single person; accordingly, the lawyer for the organization owes his or her
professional duties to the organization, notOEA T OCAT EUAQOEI 160
Because, however, a lawyer who represents an organization necessarily
interacts with individuals? officers, directors, board of directors and
employee OEAOA EO OEA OEOE OEAO A 1 HFisUAO x
hAO T A£O0AT AAAT OAAMRIRNAOEDU AAOCABAIDAI E
represent organizations must be mindful that their duties as lawyers are owed
O OEA 1T OCAT EUAOEIT EOOAI £nh 11 OxEOEOOA]
client through its individ ual agents. Model Rule 1.13 (a) and (f) (2002) make
Aogpl EAEO A 1 AxUAO8O0 AOOU O1 AA Al OE
represents, and be diligent in his or her analysis of any existing or potential
conflicts of interest. RESTATEMENTS 96 is in accordwith Model Rule 1.13
jcmmeq j1AxUAOO OADPOAOCAT O Al 1T OCAT EUAC
procedures). The clientidentity paradox becomes especially problematic
when an agent ofthe client is engaged in, or plans to engage in, activities that
violate the law and cause substantial injury to the organization.

Rule 1.13 has been very controversial with respect to what steps a
lawyer should take when the lawyer discovers that an gent of the client is
engaged in, or plans to engage in, activities that violate the law and cause
substantial injury to the organization. See subsections 1.13 (b), (c) and (d).
States have articulated a variety of standards regarding when the lawyer is
required to act, and, most contentiously, when the attorney is permitted to
breach the confidentiality mandates of Rule 1.6 in order to protect the
AT OPl OAOETI 160 EIT OAOAOOOS ) 1 ¢nmo OE
Responsibility revised Model Rule 1.13to AT A OEA 1 AxUAO8 0O OAZ
AT A Ol DOT OEAA £ O PAOI EOOEOA AEOAIT OO
While some states have incorporated those 2003 changes, many states have
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declined to permit the lawyer to disclose any client confidences thaare
otherwise protected by Rule 1.6, including Massachusetts, New York,
Delaware and California. The difficult issue is which version of Rule 1.13
would best suit Maine practice. The Task Force decided against
recommending the permissive disclosure provi®ns proposed by the ABA
Task Force on Corporate Responsibility and decided to follow more closely
the standards set forth in the original Rule 1.6 as well as a comparable rule
adopted in Massachusetts.

7EAT A 1T AxUAO EO AAAI AA wohgdobd ®A OET I
NOAOOEIT T »mEO1 AAiI AT OA1 O1 OEA AT Al UOGEO O
AOA AAEET AA ET 201 A p8nj £q AO OAAODBAI
PAOOT 160 ETT xI AACA AAT AA ET ZAOOAA EOI
easy, howeverto determine when a hunch about a transgression ripens into
actual knowledge. Moreover, in a large organization, it may not always be
clear how to confirm when and whether the suspected misconduct has
actually occurred. Nonetheless, a lawyer may not stawillfully uninformed.

Lawyers have a duty to investigate potential wrongdoing, if they have the

concern that such wrongdoing may harm the client.

Legal ethics professor Geoffrey Hazard has identified the danger of a
I AxUAO OAAAEOET @r-A<IEIAICA EAETABITQIOA GEXA 0 q
may be casually or inadvertently communicated to a lawyer. This may more
often be the case when lawyers work as shouse business counsel. See also
RESTATEMENTE 96 comment b (noting that inhouse lawyers may lave greater
access to corporate information than outside counsel and therefore gain more
knowledge about constituents). When a lawyer is working Hhouse in an
organizational legal department, he or she should inform the general counsel
about the suspectédh  x OT T CAT ET C8 ) £ OEA CAT AOAT |
OAAOT T AAT A OAOT 1 O60ETT 1T &£/ AT AOCOAAT A 1
5.2(b) provides the lawyer a safe harbor from discipline for failing to act in the
I OCAT EUAOEIT T Al AiundeARub.BMLAAOO ET OAOAOOD

201 A p8poc OAAI CTEUAO OEAO EOguEs® 11 06
the business judgments or manager or corporate employees. Comment [3] to
201 A p8pao OOAOAOh OxEAT AT 1T OOEOOGAT OO 1 ¢4
the dedsions ordinarily must be accepted by the lawyer even if their utility or
prudence is doubtful. Decisions concerning policy and operations, including

A~

I TAO Al OAEl ET ¢ OAOETI OO OEOEnh AOA 1160
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I AxUAOB8 O A OO W protect tieAnkerkst ¢ Ai<OE Hel orgénizational

client is triggered in two separate instances under Rule 1.13. The first
Instance is when there is an act or omission that breaches the organizational

ACAT 660 AOOU O OEA 1 OgfagranUekdmBlé df suchOA OO
an act is embezzlement. The second instance is an act or omission that creates
vicarious civil or criminal liability for the organization. The act or omission

i 600 AA OEAO 1T &£/ OAT 1 AFEAAOR Athitd T UAAT
I OCAT EUAOEIT 86 4EA DPEOAOARh OOETIT AQEII
include the contravention of any source of law (e.g., statutes, regulations and
municipal codes).

)y £ OEA 1T AxUAO ATTAI OAAOG OEAO A 1 AT
threatens substantial injury to the organization, the lawyer must then
determine how to proceed. As recommended by the Maine Task Force, Rule
1.13(b) includes three nonexclusive, nonexhaustive actions available to
lawyers in these circumstances. After much discussn, the Maine Task Force
decided not to follow the 2003 version of Model Rule 1.13(b), which

AOOEAOI ACGAOG 111U OEA CATAOAI DPOET AEDI A
E

O

OAAOCI T AAT U TAAAOOAOU EI OEA AAOO

intentionally omits any specific guidance. The Task Force reached the
conclusion that some specific guidance on this thorny problem was useful and
thus recommended their inclusion in the text of the Rule. In essence, the
I AxUAO EO OANOEOAA O1 O avhireAdrgénizdiioni. AOOAC
8 8 86 4EEO EO ElTT x1 AO OAEET C OEA EOO¢
mean the highest authority, which in many instances is the board of directors.

N
PERVN

As noted above, the most controversial issue with respect tgule 1.13
has involved the question of whether the Rule should include a provision
allowing a lawyer, in certain narrowly prescribed circumstances, to reveal the
confidences and secrets of a client that would otherwise be protected under
Rule 1.6. The p¢cmmo OAOOETT 1T &£ -1 AAl 201 A ps8
discretion to reveal confidences to the general rules of Rule 1.6, which are
applicable to all clients. However, in 2003, the ABA House of Delegates voted
to amend paragraphs (b) and (c) of Rule 13Lto allow attorneys to operate
outside the bounds of Rule 1.6 in the corporate context, by permitting the

AOOT O1 Au OEA AEOAOAOEIT O AEOAI T OA A
extent the lawyer reasonably believes necessary to prevent substantiadjury |
Oi OEA 1T OCATEUAOEIT 806 AEA 1 AT COACA D¢

adopted by the ABA House of Delegates in 2003 is as follows:
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(c) Except as provided in paragraph (d), if

1) AAOPEOA OEA 1 AxUAO8O AEAEI 00O
paragraph (b) the highest authority that can act on
behalf of the organization insists upon or fails to address
in a timely and appropriate manner an action, or a
refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is
reasonably certain to result in substantial injury to the
organization, then the lawyer may reveal information
relating to the representation whether or not Rule 1.6
permits such disclosure, but only if and to the extent the
lawyer reasonably believes necessary ot prevent
substantial injury to the organization?

_ The ABA Task Force on Corporate Responsibility described the reasons for )
OAAT I T ATAET C OEA OOADPI OOEI C 1 606 O0OO1 A A

The [ABA] Task Force agrees with the Reporter to the ALI
ResTATEMENThat Model2 O1 A . psBapld r@Bbe understood to
preclude controlled disclosure beyond the organization in the
limited circumstances where the wrongdoing is clear, the injury to
the client organization is substantial, and disclosure would clearly
be in the bestET OAOAOO 1T &£# OEA AT OEOU Al EAI
considers this especially important in the circumstance in which
the board of directors or other highest authority of the
organizational client is disabled from acting in the best interest of
the organization, e.g., because of sdliterest or personal
involvement in the violation. (Footnotes omitted.)

Because such disclosure may reveal client information otherwise protected

under Rule 1.6(a), the proposed addition to Rule 1.13 contains strict

Ai T AEOEI T O OEAO I 6000 AgGEOO AAA&EI OA AT U
must have a heightened level of ctainty as to the violation of law, and the
AAOOAT 1T O OEOAAOATAA OEI T AOEIT 1000 A

2 Model Rules of Professional Responsibility Rule 1.13(b).
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PDAOI EOOETT OI OOADPI OO 1006 xEAT OEA
involves a violation of legal duty to the organization but is not othewise a
violation of law. As under Rule 1.6, communication of client information
outside the organization must be limited to information reasonably believed

to be necessary to prevent substantial injury to the organization that is
reasonably certain to ocar. In most circumstances, this limitation would
permit communication only with persons outside the organization who have
authority and responsibility to take appropriate preventive action.

The Maine Task Force reviewed the language of the original Mddeule
1.13(b) and (c) and the versions adopted in other states, and engaged in a
detailed discussion of the arguments put forth by the ABA Task Force on
Corporate Responsibility. Members of the Maine Task Force expressed
concern about several consequenceof adopting the 2003 version of 1.13 (c).

First, any further erosion of the protection of confidences and secrets
was particularly troublesome because the version of Rule 1.6 proposed by the
Maine Task Force already significantly expands the circumstaas in which a
I AxUAO EO PAOI EOOAA O1T AEOAIT OA OAT 1T EE.
already represents a significant substantive departure from the prior limited
exceptions, the Task Force was unwilling to recommend yet another exception
in the protection of client confidences.

Second, concern was expressed that under Model Rule 1.13(b) and (c), a
lawyer is allowed to disclose confidences and secrets when the client is an
organization in more circumstances than when the client is an individual.
Thus, it was articulated, if the 2003 version of Model Rule 1.13(b) and (c)
were adopted, organizational clients would be afforded less protection against
disclosure than are individual clients, a result the Task Force could not
recommend.

Third, conceOT xAO AGDPOAOOAA AAT OO xEAOEAO
steps outside the organizational client in order to protect the organization
from the bad acts of its agents was more appropriately determined between
I AxUAO AT A OEA Al E Alligbility td ®eCaganGdidn for A x UA O
malpractice) rather than in the context of professional discipline. The
counterargument is that the scope of information that the 2003 version of
201 A p8oj AqQ AT A jAQ Al1Tx0 O Akw:OO0ADI
information about a harm that could befall the organization (knowledge that a



OOCEIT 1T AGETT T &# A 1ACAl TAIECAOQEIT O OE!
reasonably might be imputed to the organization, and that is likely to result in
substantAl ET EOOU O1 - Gadkheri addIg WHerEthieAldvizelr has

referred the matter to the highest authority in the organization). However,

there is no such disclosure permitted if the lawyer is acting for the benefit of

an individual or individuals as qposed to the benefit of the organizational

client.

The Maine Task Force recommended adoption of the language of the
original Model Rule 1.13 rather than the new language recommended by the
ABA Task Force on Corporate Responsibility. The Maine Task Ferc
recommended that, lawyers, in their representation of organizations, not be
PAOI EOOAA O1T OOADPI OO 10006 Al 1T £ZEAAT AAO
already allowed, for all clients, under Rule 1.6.

Rule 1.13(b) and (c) must be read in light of Rule.16, which requires
I AxUAOO OF xEOEAOAx OEAL AOOOEAO OADPOAC
OET 1 AGETT 1 &# OEA T Ax 10 001 AOG 1T &£ AOEE
Il AxURAOGO OAOOEAAO £ O AOEI ETAI 10 ZEOAO!
Rule 1.6 (duty of confidentiality does not prevent lawyer from giving to
interested persons notice of fact of withdrawal, and disaffirming any opinion
or document that lawyer previously rendered). In addition, ABA Formal
Ethics Opinion 92366 (1992) permitsaAl EAT O O1 1 AEA A O11 E
OEA 1 AxUAOB8O xI OE DPOT AOAO EO AARAEI C OO/
crime or fraud.

The Maine Task Force recommended that Model Rule 1.13(e) not be
adopted as part of the Maine Rules of Professional Conductwas thought
AEOAEAOCA 1T DHPATO A O0AT AT OA6O AT @d 1 Ax
uncomfortable position of publicly justifying their conduct.

7TEOEAOAxAT [ AU 11 Oobligakion;fothdr dthics Auled O AEE
(e.g., securities laws, including the Sarbané3xley Act and banking laws) may
allowzand in some situations require, that a lawyer to reveal the
| OCAT EUAOET 160 T1T1CiETC TO A£OOOOA AOEI E
Task Force recommended inclusion of subparagraph (g), to make clear that a
I AxUAO xET EO OANOEOAA O OOADPT OO 1T 00O
deemed to be in violation of the Maine Rules of Professional Conduct.
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Finally, the Task Force discussed one tife more vexing issues that has
arisen in the context of organizational representation: the identification of the
client when a lawyer is organizing the entity. While this is not directly
addressed in Model Rule 1.13 (2002), the Rule does emphasize the
imbl OOAT AA 1T £ Al AOEOU ET OEA 1 AxUAOGO i
communication of this clarity with the organizer, in order to avoid
misunderstandings. A lawyer should reach an express understanding with the
organizer of the entity at the outsetof his or her involvement, and document
that understanding in a formal engagement letter. RESTATEMENT §14
AAAOAOGOET ¢ OEA O& I DFBDOET 2AIT MOBE T#HIEEADIGO
#1171 AT O A£8h OEAO Ofr xYEAT OEA Al Ethd 6 EO
| OCAT EUAOETI T80 OOOOAOOOA AT A 1T OCATEA |
agent has authority to retain and direct the lawyer.Whether the lawyer is to
represent the organization, a person or entity associated with it, or more than
one such persons anekntities is a question of fact to be determined based on

OAAOT T AAT U AgPpAAOAOGEI T O ET OEA AEOAOI OC
RULE1.14 QLIENT WITHDIMINISHEDCAPACITY

@ 7EAT A Al EAT 060 AAPAAEOU O 1| AEA |

In connection with arepresentation is diminished, whether because

of minority, mental impairment or for some other reason, the lawyer

shall, as far as reasonably possible, maintain a normal clieladwyer
relationship with the client.

(b) When the lawyer reasonably believes thatthe client has
diminished capacity, is at risk of substantial physical, financial or
other harm unless action is taken and cannot adequately act in the
Al EAT 060 1 x1 ET OAOAOOh OEA 1 AxUAO
protective action, including consulting with individuals or entities
that have the ability to take action to protect the client and, in
appropriate cases, seeking the appointment of a guardiaad litem,
conservator or guardian.

(c) Information relating to the representation of a client with
diminished capacity is protected by Rule 1.6. When taking protective
action pursuant to paragraph (b), the lawyer is impliedly authorized



under Rule 1.6(a) to reveal information about the client, but only to

/////

OEA AgOAT O OAAOI T AAIT U IME@BOAOU Ol
COMMENT

[1] The normal clientlawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of making
decisions about important matters. When the client is a minor or suffers from
a diminished mental capacity, however, maintaining the ordinary cliernt
lawyer relationship may not be possible in all respects. In particular, a
severely incapacitated person may have no power to make legally binding
decisions. Nevertheless, a client with diminished gacity often has the ability
to understand, deliberate upon, and reach conclusions about matters affecting
OEA Al EAT 6dn@ Fdr example, &hildren as young as five or six years
of age, and certainly those of ten or twelve, are regarded as havinginions
that are entitled to weight in legal proceedings concerning their custody. So
also, it is recognized that some persons of advanced age can be quite capable
of handling routine financial matters while needing special legal protection
concerning mgor transactions.

[2] The fact that a client suffers a disability does not diminish the
Il AxUAOGO 1T AT ECAOEIT OI OOAAO OEA Al EAI
person has a legal representative, the lawyer should as far as possible accord
the represented person the status of client, particularly in maintaining
communication.

[3] The client may wish to have family members or other persons
participate in discussions with the lawyer. When necessary to assist in the
representation, the presence of sch persons generally does not affect the
applicability of the attorney-client evidentiary privilege. Nevertheless, the
I AxUAO | 000 EAAD OEA Al EAT OO0 ET OAOAOO
action authorized under paragraph (b), must look to the cliep and not family
i AT AAOOh O [ AEA AAAEOEITTO i1 OEA Al EAI

[4] If a legal representative has already been appointed for the client,
the lawyer should ordinarily look to the representative for decisions on behalf
of the client. In matters involving a minor, whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or
matter in which the lawyer is representing the minor. If the lawyer represents
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the guardian as distinct from the ward, and is aware thathe guardian is
AAOET ¢ AAOAOOAI U OI OEA xAOA8O ET OAOAO
DOAOGAT O 1 O OAAOEAZAU OEA COAOAEAT 60 I EOAI

Taking Protective Action

[5] If alawyer reasonably believes that a client is at risk of substarali
physical, financial or other harm unless action is taken, and that a normal
client-lawyer relationship cannot be maintained as provided in paragraph (a)
because the client lacks sufficient capacity to communicate or to make
adequately considered decisias in connection with the representation, then
paragraph (b) permits the lawyer to take protective measures deemed
necessary. Such measures could include: consulting with family members,
using a reconsideration period to permit clarification or improvement of
circumstances, using voluntary surrogate decisiomaking tools such as
durable powers of attorney or consulting with support groups, professional
services, adultprotective agencies or other individuals or entities that have
the ability to protect the client. In taking any protective action, the lawyer
should be guided by such factors as the wishes and values of the client to the
AdOAT O ETiT xTh OEA Al EAT 060 AAOGO ET OAOA
Al EAT O6 dnakihd\ dutortdiny tb the leastextent feasible, maximizing
Al EAT O AAPAAEOEAO AT A OAOPAAOEIT ¢ OEA Al

6] )1 AAOAOI ETETC OEA AgOAT O 1T £ OEA
I AxUAO OEIT Ol A AT 1T OEAAO AT A AAI AT AA 0O/
articulate reasoning leading to a decision, variability of state of mind and
ability to appreciate consequences of a decision; the substantive fairness of a
decision, and the consistency of a decision with the known longrm
commitments and values of the cént. In appropriate circumstances, the
lawyer may seek guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer
should consider whether appointment of a guardiarad litem, conservator or
COAOAEAT EO TAAAOGOAOU OI bpOi OAAO OEA A
diminished capacity has substantial proprty that should be sold for the
Al EAT 060 AAT AEZEOh AZEEAAOCEOA AT i DBl AOEI
appointment of a legal representative. In addition, rules of procedure in
litigation sometimes provide that minors or persons with diminished capacity
must be represented by a guardian or next friend if they do not have a general

guardian. In many circumstances, however, appointment of a legal
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representative may be more expensive or traumatic for the client than
circumstances in fact require. Evaluation obuch circumstances is a matter
entrusted to the professional judgment of the lawyer. In considering
alternatives, however, the lawyer should be aware of any law that requires the
lawyer to advocate the least restrictive action on behalf of the client.

DIOAT T OOOA 1T £ OEA #1 EAT 060 #11 AEOEI I

8] $EOAI T OOOA 1T &£/ OEA Al EAT O8O0 AEI ET I
AErEAAO OEA Al EAT 060 ET OAOAOOO8 &1 O AgA
capacity could, in some circumstances, lead to proceedings for involuntary
commitment. Confidences and secrets relating to the representation is
protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may
not disclose such information. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized to make the necessary
disclosures, even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c) limits what the
lawyer may disclose in consulting with other individuals or entities or seeking
the appointment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted with will act
AAOAOOGAT U O OEA AIEAT 060 ET OAOAOOO A/
Al EAT 08 4 E AoninAuchucAsesi<an nhvBidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of
a person with seriously diminished capacity is threatened with imminent and
irreparable harm, a lawyer may take legal action on behalf of such a person
even though the person is unable to establish a clietwyer relationship or
to make or express considered judgments about the matter, when the person
IO AT T OEAO AAOET ¢ ET CI Thas coBduie® withthé OE A «
lawyer. Even in such an emergency, however, the lawyer should not act unless
the lawyer reasonably believes that the person has no other lawyer, agent or
other representative available. The lawyer should take legal action on behalf
of the person only to the extent reasonably necessary to maintain the status
quo or otherwise avoid imminent and irreparable harm. A lawyer who
undertakes to represent a person in such an exigent situation has the same
duties under these Rules as the lawyevould with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished
capacity in an emergency should keep the confidences of the person as if
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dealing with a client, disclosing them only to the extent necessary to
accomgish the intended protective action. The lawyer should disclose to any
tribunal involved and to any other counsel involved the nature of his or her

relationship with the person. The lawyer should take steps to regularize the

relationship or implement other protective solutions as soon as possible.

Normally, a lawyer would not seek compensation for such emergency actions
taken.

REPORTERS NOTES

Model Rule 1.14 (2002) corresponds to M. Bar R. 3.6(j) and addresses
the unique issues that arise when represemg a client with diminished
AAPAAEOUS )y 0 EO ATiii1T17T1uU O1T AAOOGOITT A O
include mental retardation, mental iliness, physical illness, the aging process,
and an example not included in the Maine Bar Rules, minority (youth).
Because there is otherwise little substantive difference between the Maine
Bar Rule and Rule 1.14, the Task Force recommended the adoption of the

structure and language of the Model Rule.

Model Rule 1.14 (2002) is designed to address issues that arisénen
OEA T AxUAOBO AOGOU 1T &£ 11T UAI OU AT A AT 1T £EE
AAPAAEOU Ai1T £ EAO xEOE OEA 1 AxUAOGO AC
behalf. The Rule recognizes that, in certain circumstances, the intervention of
and disclosure toa third party may be necessary for the protection of a client
with diminished capacity. In practice, the line between a lawyer acting as
legal counsel and as guardiaad litem may sometimes be blurred. The Task
Force recognized that the Rule 1.14 deskiA O xEAO EAO AAAT AT

~ s o~ A~ s o~

DOAAOEAAOS ET - AET AsS

The Task Force further recognized that there is a continuum of
capacities that may be presented by clients, and thus the application of this
rule is very context sensitive. Lawyers must be mindfubf his or her
responsibilities to the client, and at the same time, be prepared to take actions
OEAO AOA ET OEA Al EAT 060 AAOO EI OAOAOOS
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RULE1.15 SAFEKEEPING’ROPERTYCQLIENT TRUSTACCOUNTS
INTEREST ON RUSTACCOUNTS

(@)  Alawyer shall hold property of clients or third persons that is in a i
Il AxUAOGO bHi OOAOOEITT ET AT 1T1TAAOQEITI
AOT I OEA 1 AxUAOG0 1 x1 DOl PAOOUS

(b) (1) A lawyer shall deposit into a client trust account any advance
payment of fees or etainer and any expenses that have been
paid in advance, to be withdrawn by the lawyer only as fees are
earned or expenses incurred, except that an advance or
retainer may be placed temporarily in a nortrust account,
where necessary to effectuate paymenA U OEA Al EAT 08 ¢
means (e.g., by credit card), so long as such funds are
transferred promptly, and no later than two business days
following receipt, into a client trust account. A lawyer shall not
accept any advance payment or retainer into a netrust
account if the lawyer has any reason to suspect that the funds
will not be successfully transferred into the client trust account
within two business days of receipt. All such funds shall be
deposited in one or more identifiable accounts maintained
pursuant to Maine Bar Rule 6. No funds belonging to the
lawyer or law firm shall be deposited therein except as follows:

() Funds reasonably sufficient to pay institutional service
charges may be deposited therein; and

(i) Funds belonging in part toa client and in part presently or
potentially to a lawyer or law firm must be deposited
therein, but the portion belonging to the lawyer or law
firm may be withdrawn when due unless the right of the
lawyer or law firm to receive the funds is disputed by tle
client; in that event the disputed portion shall not be
withdrawn until the dispute is finally resolved.

(2) A lawyer shall:

@) ooTiPOI U TTOEAU A AITEATO 1T &£ OE
securities, or other properties;
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3)

(4)

(i) ldentify and label securities and properties of a client
promptly upon receipt and place them in a safeleposit
box or other place of safekeeping as soon as practicable;

(i) Maintain complete records of all funds, securities and
other properties of a client coming into possession of the
lawyer and render prompt and appropriate accounts to
the client regarding them, which records shall be kept by
the lawyer and shall be presered for a period of eight
years after termination of the representation; and

(iv) Promptly pay or deliver to the client, as requested by the
client, the funds, securities, or other properties in the
possession of the lawyer which the client is entitled to
receive.

Unless the client directs otherwise, when a lawyer or law firm
reasonably expects that client funds will earn interest or
dividends for the client in excess of the costs incurred to secure
such income, such funds shall be deposited in a et trust
account that may be either
i) OAPAOAOA OO0OOO6O AAAT O1 O &A1 O OEA
matter, on which the earnings net of any transaction costs
or other accountrelated charges will be paid or credited
to the client; or

(i) A pooled trust account with subaccounting which will
provide for computation of earnings accrued on each
Al EAT 060 £O01T A0 AT A OEA PDPAUI Al
transaction costs or other accountrelated charges to the
client.

All funds of any client held by thelawyer or law firm that are

small in amount or held for a short period of time so that they

cannot earn interest or dividends for the client in excess of the

costs incurred to secure such income shall be deposited in an

) T OAOAOO 11 , AxUAQIA) acto0®@OThe ! AAT
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account shall be established and maintained pursuant to Maine
Bar Rule 6.

(5) [Reservedz abrogated by July 2015 amendment.]
(6) [Reservedz abrogated by July 2015 amendment.]
(7) For purposes of this rule, the following definitiors apply:

@) O0)1 OAOAOGO 10 AEOEAAT AO ET AgAA
interest or dividends earned on a particular amount of one
Al EAT 060 EOT A0 1T OAO OEA AAI ET I
that amount. In estimating the gross amount of interest or
dividends to be earned, the lawyer or law firm shall
consider the principal amount involved; available interest
or dividend rates; and the time the funds are likely to be
held, taking into account the likelihood of delay in any
relevant proceeding or transaction

i) O! AT ET EOOOAOEOA A1 606066 1 AAT O O
costs properly allocable to a particular amount of one
Al EAT 060 &£O01 A0 PAEA OI A 1T AxUA«

(A) Financial institutional service charges for opening,
maintaining, or closing an account, or accounting for
the deposit and withdrawal of funds and payment of
interest or dividends.

(B) Reasonable charges of the lawyer or law firm for
opening, maintainingor closing an account; accounting
for the deposit and withdrawal of funds and payment of
interest or dividends; and obtaining information and
preparing or forwarding any returns or reports that
may be required by a revenue taxing agency as to the
interestil O AEOEAAT AO AAOT AA 11 A I

(c) [Reservedzincluded in (b), above.]
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(d) Upon receiving funds or other property in which a client or
third person has an interest, a lawyer shall promptly notify the client
or third person. Except as statedn this rule or otherwise permitted
by law or by agreement with the client, a lawyer shall promptly
deliver to the client or third person any funds or other property that
the client or third person is entitled to receive and, upon request by
the client or third person, shall promptly render a full accounting
regarding such property.

(e) When in the course of representation, a lawyer is in possession of
property in which two or more persons (one of whom may be the
lawyer) claim interests, the property shdl be kept separate by the
lawyer until the dispute is resolved. The lawyer shall promptly
distribute all portions of the property as to which the interests are
not in dispute.

(H  Upon termination of representation, a lawyer shall return to the
client or retain and safeguard in a retrievable format all information
AT A AAOA ET OEA 1 AxUAO6O bBiI OOAOOEI
Unless information and data are returned to the client or as
otherwise ordered by a court, the lawyer shall retain and safgiard
such information and data for a minimum of eight (8) years, except
£l O Al EAT O OAAT OAO ET OEA 1 AxUAO0B8O0
in the particular version, such as original signed documents, which
must be retained and safeguarded until suchime as they are out of
date and no longer of consequence. A lawyer may enter into a
voluntary written agreement with the client for a different period. In
retaining and disposing of files, a lawyer shall employ means
consistent with all other duties unde these rules, including the duty
to preserve confidential client information.

COMMENT

[1] A lawyer should hold property of others with the care required of
a professional fiduciary. Securities should be kept in a safe deposit box, except
when some otherform of safekeeping is warranted by special circumstances.
All property that is the property of clients or third persons, including
DOl OPAAOGEOA Al EAT OOh 1000 AA EADPO OADPA
personal property and, if monies, in one or morérust accounts. Separate trust



accounts may be warranted when administering estate monies or acting in
similar fiduciary capacities. A lawyer should maintain on a current basis
books and records in accordance with generally accepted accounting practice
and comply with any record keeping rules established by law or court order.
See, e.g., ABA Model Financial Recordkeeping Rule.

2] 7EEITA TTOIAlTU EO EO EI PAOIi EOOEAI
funds with client funds, paragraph (b) provides that it is permissible when
necessary to pay bank service charges on that account. Accurate records must
be kept regarding which part ofthefi AO AOA OEA 1 AxUAOB808

3] , AxUAOO 1T £OAT OAAAEOA &£O61 A0 AOI I
paid. The lawyer is not required to remit to the client funds that the lawyer
reasonably believes represent fees owed. However, a lawyer may not hold
funds to coerd A A1 EAT O ET O1 AAAADPOEIT C OEA 1A
portion of the funds must be kept in a trust account and the matter shall be
submitted to mandatory fee arbitration, in accordance with Rule 1.5(g) and
former Maine Bar Rule 9. The undisputedoortion of the funds shall be
promptly distributed.

[4] Paragraph (e) also recognizes that third parties may have lawful
Al AEIT O ACAET 00 OPAAEZEA £O01 A0 1T O 1 0OEAO
Al EAT 060 AOAAEOQOI O xEIT iBAprsdhal injinAdctiod. T £OT
A lawyer may have a duty under applicable law to protect such thirgarty
claims against wrongful interference by the client. In such cases, when the
third -party claim is not frivolous under applicable law, the lawyer must refae
to surrender the property to the client until the claims are resolved. A lawyer
should not unilaterally assume to arbitrate a dispute between the client and
the third party, but, when there are substantial grounds for dispute as to the
person entitled to the funds, the lawyer may file an action to have a court
resolve the dispute.

[5] The obligations of a lawyer under this Rule are independent of
those arising from activity other than rendering legal services. For example, a
lawyer who serves only as a escrow agent is governed by the applicable law
relating to fiduciaries even though the lawyer does not render legal services in
the transaction and is not governed by this Rule.
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6] ' 1T AxUAOO8 AOT A £ O AIEAT O BOI OAA
the collective efforts of the bar to reimburse persons who have lost money or
property as a result of dishonest conduct of a lawyer. Participation in the
-AETA |, AxUAOOS &OT A & O #1 EAT O o001 OAA
membership in the Maine Bar, for everymember, including nonresident
members and fulttime Justices and Judges of the courts of Maine, and inactive
members for the first three years after they reach inactive status.

[7] Subsection (f) of Rule 1.15 is derived from M. Bar R. 3.4(a)(4), as
adopted by the Maine Supreme Judicial Court on August 1, 2004. The Rule is
intended to provide lawyers (or their successors in the event of a cessation of
practice) with a safe harbor for the retention and destruction of client files
following the termination of representation. If the attorney has not returned
to the client documents and data to which the client is entitled, the rule is
ET OAT AAA O1 Al OAO ET & Oi AGETT AT A AAOA
the client is entitled under these rules, whether ontained in tangible client
files or other media where client information is stored. The Rule establishes
two time periods for the retention and destruction of such client information
AT A AAOA8 2AAT OAO ET OEA 1 AxUAODBRE DPI OO0
particular version, such as original signed documents, must be retained
indefinitely until such time as they are clearly out of date and no longer of
consequence. All other client information and data must be retained for a
period of eight years fromthe termination of representation, after which they
may be destroyed, unless subject to a court order or voluntary written
agreement with the client. Eight years was selected because it is two years
longer than the typical limitations period for professional malpractice actions.

However, in cases where the statute of limitations for commencing
professional liability actions against the lawyer is longer than six years, a

lawyer would be well advised to retain such information for a minimum of

two years afta the expiration of the limitations period even though it is not
OANOEOAA Au OEA OOI A8 4EEO 201 A EO 11
obligations upon withdrawal from employment.

[8] Income on IOLTA Accounts is paid to the Maine Bar Foundation, a
501(c)(3) Organization, and thus is not made available to the client or third
person whose funds are deposited in this type of client trust account. In
determining whether client or third person funds must be deposited in an
IOLTA account instead of a no#OLTA client trust account, a lawyer should
consider the following factors:



(1) the amount of interest or dividends the funds would earn
during the period that they are expected to be deposited in
light of (a) the amount of the funds to be deposited; (bthe
expected duration of the deposit, including the likelihood of
delay in the matter for which the funds are held; and (c) the
rates of interest or yield at financial institutions where the
funds are to be deposited;

(2) the cost of establishing and administring non-IOLTA accounts
£l O OEA AT EATO 1T O OEEOA PAOOIT
AEAOCAO 10O #ZAAOh OEA 1 AxUAOGO
reports, or other associated costs;

(3) the capability of financial institutions or lawyers to calculate
and pay income to individual clients or third persons; and any
other circumstances that affect the ability of the funds to earn a
net return for the client or third person.

This rule should be read in connection with former M. Bar R. 6(a), which sets
forth eligibility requirements of financial institutions where client funds are
deposited.

REPORTERS NOTES

Model Rule 1.15 (2002) corresponds to M. Bar R. 3.6(e). Both rules
AAAOAOO A 1 AxUAOBO0 AOOU OiI AAAT OI O A& O
deemed an agent, an agent with fiduciary duties, or a trustee, lawyers have
duties to account for and return clAT 008 DOl PAOOU8 )T AAAL
principal duties, lawyers have certain obligations with respect to property
when the rights to its ownership are in dispute. Further, lawyers have
ministerial obligations with respect to recordkeeping.

Model Rulel.15 is substantively consistent with M. Bar R. 3.6(e), as well
as with the RESTATEMENT (THIRD) 8 44 (safeguarding and segregating
property), 845 (surrendering possession of property) and 86 (documents
relating to a representation).
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The Task Force reeammended adding the requirement that records of
accounts of client funds be preserved for a minimum of eight years.

o AThe, :I'qsk ‘Fgrce‘ further recommegded 'ghe, ~in‘clusi(,)n of, new
OOADPAOACOADPE p8puvuj AQh xEEAE OPAAEOD

lawyer must keep all information and data of the clients for a minimum of
eight years (or longer if the statute of limitation for a cause of action in which
such property may come intoevidence exceeds six years). There is an added
requirement for client records with intrinsic value (such as original, signed
documents). Subparagraph (f) was recommended by the Advisory Committee
on Professional Responsibility, and adopted by the Suprendaidicial Court in
July, 2005.

h p8pu OAZI AAOO OEA - AET A
I £ -AET A0 )/ ,4!" )1 OAOAOGO 11 !
3OPOAIT A »OAEAEAI #1 00080 AAT BPOEII
amendments at SJG1 and 2008 ME. Rules 07. Model Rule 1.15(b) requires
lawyers to establish accounts known as IOLTA accounts, which generate
interest on pooled accounts made up of individual deposits which are nominal
in amount or expected to be held for a short griod of time and which meet
the requirements of former M. Bar R. 6(a)(3). The effect is to make
participation in IOLTA mandatory, and interest and dividend rates on IOLTA
accounts comparable with similarly constituted bank accounts. Maine Bar
Rule 6(a)(2)-(3) is the Board of Bar Overseers administrative rule regarding
IOLTA accounts, and includes provisions defining bank eligibility.

After discussion, the Task Force recommended the adoption of the
language and structure of Rule 1.15, with the aboveoted additions and
modifications.

Advisory Note z November 2011
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responsibilities to a former client when the attorneyclient relationship ends.
In circumstances when a proxy igppointed, M. Bar R. 7.3(f) governs.
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I AOEOT OU #1111 iadmdfdoMc O . 1 OA

Rule 1.15(b) has been amended to clarify that a lawyer can accept an
advance paid by credit card or other means that requires initial deposit into
OEA 1 Ax UA Od&céuni, sbAobgad Ka) the lawyer promptly places the
advanced funds into the trust account, and (b) the lawyer has no reason to
AAT EAOA OEAO OEA &£O01 A0 xEI1 AA T AATETC
while in the operating account or that there isany practical risk that the funds
will not be successfully transferred promptly into the trust account. The
Committee intends that Opinion No. 173 (Mar. 7, 2000) of the Professional
Ethics Commission shall not apply to credit card payments accepted in
compliance with this amendment. The Committee believes that the benefit to
clients and lawyers of being able to choose payment by credit card or other
i AAT O OEAO I ECEO OANOEOA OAiI PT OAOU AAPDPI
warrants the slight risk that such deposit entails, since those risks can be
mitigated with the controls the rule provides: the exposure in the operating
account must be very shortlived, and such deposit is prohibited if the lawyer
Is aware of any meaningful risk to such funds from eposit into the operating
account.

The Committee intends to maintain a bright line separating earned fees
from unearned fees (which must be deposited into a trust account). The
#1 11 EOOAA ET OAT A0 OEA AT 1T AAPO 1 £ sA £EAA
described in Opinion No. 206 (Dec. 12, 2012) of the Professional Ethics
Commission, to have no place in the rules. A fee that is subject to future
refund if the client decides to terminate the representation or not to make use
of anticipated future senices is an advance, not a nonrefundable fee, and must
be placed in a trust account, even though the parties think it highly likely that
the future services will in fact be rendered. If the parties intend for the lawyer
O OOAAO £O1T AO Adiore@diviceslard rehddrédd tBe ldwyet
must make an agreement for a nonrefundable fee that complies with Rule
1.5(h).

>

Advisory Note z July 2015

Rule 6 of the Maine Bar Rules (2015) addresses trust accounts. It
comprehensively sets forth registration, naintenance and reporting
requirements for trust accounts, including participation in the Interest on
, AxUAOO8 40000 ' AAT 61 O POT COAIT )/, 4! Q¢
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6 is an overdraft notification rule. The trust account rules that had been
included in Maine Rule of Professional Conduct 1.15 are therefore duplicative,
and the Advisory Committee recommended deletion of the duplicate language
from Rule 1.15 of the Maine Rules of Professional Conduct in view of the
provisions now included in Maine Ba Rule 6.

(@)

RULE1.16 DECLINING OR ERMINATINGREPRESENTATION

Except as stated in paragraph (c), a lawyer shall not represent a

client or, where representation has commenced, shall withdraw from
the representation of a client if:

(1)

(2)

(3)
(b)

the representation will result in violation of the rules of
professional conduct or other law;

OEA 1 AxUAOGS0 PEUOGEAAI 10 1Al OAIL
OEA 1 AxUAOGGO AAEI EOU Oi OADPOAOAT

the lawyer is discharged.

Except as stated inparagraph (c), a lawyer may withdraw from

representing a client if:

(1)

(2)

(3)

(4)

(5)

withdrawal can be accomplished without material adverse
effect on the interests of the client;

OEA A1l EAT O PAOOEOOO ET A Al OOOA
services that the lawyer easonably believes is criminal or
fraudulent;

OEA Al EAT O EAO OOAA OEA 1 AxUAOGO
or fraud;

the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental
disagreement;

the client fails substantially to fulfill an obligation to the lawyer
OACAOAET ¢ OEA 1 AxUAOB6O OAOOEAAO
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warning that the lawyer will withdraw unless the obligation is
fulfilled;

(6) the representation will result in an unreasonable ihancial
burden on the lawyer or has been rendered unreasonably
difficult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law and rules requiring
notice to or permission of a tribunal when terminating a
representation. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating
the representation. This subsection (c) does not apply to the
automatic withdrawal of a lawyer upon compldion of a limited
representation made pursuant to Rule 1.2.

(d) Upon termination of representation, a lawyer shall take steps to
OEA A@OAT O OAAOITAAI U DPOAAOEAAAI A
including giving reasonable notice to the client, allowing timefor
employment of other counsel, refunding any advance payment of
fees or expenses that has not been earned or incurred, and
complying with Rule 1.15(f) concerning the information and data to

which the client is entitled.
COMMENT

[1] A lawyer should ot accept representation in a matter unless it
can be performed competently, promptly, without improper conflictof-
interest and to completion. Ordinarily, a representation in a matter is
completed when the agreedupon assistance has been concluded. Seslés
1.2(c) and 6.5; see also Rule 1.3, Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from
representation if the client demands that the lawyer engage in conduct that is
illegal or violates the Rules oProfessional Conduct or other law. The lawyer is
not obliged to decline or withdraw simply because the client suggests such a
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course of conduct; a client may make such a suggestion in the hope that a
lawyer will not be constrained by a professional obligabn.

[3] When a lawyer has been appointed to represent a client,
withdrawal ordinarily requires approval of the appointing authority. See also
Rule 6.2. Similarly, court approval or notice to the court is often required by
applicable law before a lawyer vithdraws from pending litigation. Difficulty
i Au AA AT A7 O1 OAOAA EALZ xEOEAOAxAI EO AA
lawyer engage in unprofessional conduct. The court may request an
explanation for the withdrawal, while the lawyer may be bound to keep
cd 1T ZEAAT OEAI OEA EAAOO OEAO xI Ol A Ail10O
statement that professional considerations require termination of the
representation ordinarily should be accepted as sufficient. Lawyers should be
mindful of their obligations to both clients and the court under Rules 1.6 and
3.3.

Discharge
) A[A:] LA‘ 9Iien~t ha§ a rigvht tq dNiSE:hfjlrge~ aAIawyer at‘ any ’tirAne,, yvit,h or ‘
xEQOET OO0 AAOOAh OOAEAAO OiF 1 EAAEI EOQU A& C

future dispute about the withdrawal may be anticipated, it may be advisable
to prepare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be given a full explanatioh o
the consequences. These consequences may include a decision by the
appointing authority that appointment of successor counsel is unjustified,
thus requiring self-representation by the client.

[6] If the client has severely diminished capacity, the cligrmay lack
the legal capacity to discharge the lawyer, and in any event the discharge may
AR OAOET 601 U AAOGAOOA O1 OEA Al EAT 060 EI
effort to help the client consider the consequences and may take reasonably
necessary potective action as provided in Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some
circumstances. The lawyer has the option to withdraw if it can be
AAAT I Pl EOEAA xEOET OO0 1| AOAOEAI AAOAOOA
Withdrawal is also justified if the client persists in a course of action that the
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lawyer reasonably believes is criminal or fraudulent, for a lawyer is not

required to be associated with such conduct even if the lawyer does not
further it. Withdrawal isal O DAOI EOOAA E&A OEA 1 AxUAO
in the past even if that would materially prejudice the client. The lawyer may

also withdraw where the client insists on taking action that the lawyer
considers repugnant or with which the lawyer has a faodamental
disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms
of an agreement relating to the representation, such as an agreement
concerning fees or court costs or an agreement limiting the objectives of the
representation.

B8A] ' T AOOT OT AUu6O 1 EI EOAA APPAAOAT AA
self-represented client made pursuant to Rule 1.2 is sedxecuting.
Withdrawal is automatic upon completion of a limited representation.
Consequently, the limited appearance itself constites notice of termination
of representation and does not require the consent of a tribunal.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a
lawyer must take all reasonable steps to mitigate the csequences to the
client. The lawyer may retain papers as security for a fee only to the extent
permitted by law. See Rule 1.15.

REPORTERS NOTES

Model Rule 1.16 (2002) corresponds to M. Bar R. 3.5. Both rules
address the professional responsibilities of a lawyer upon declining,
terminating or withdrawing from a client representation. Because there are
few substantive differences between the two rules, and there was agreement
that the Model Rule was more clearly organized, the Task Force recommended
the adoption of the structure and language set forth in Model Rule 1.16
(2002). Lawyers are advised, however, to consult the specific provisions
found in Maine procedural rules which address termination of and
withdrawal from representation.

Pursuant to Malel Rule 1.16, a lawyer may not accept representation in
a matter, and must withdraw from a matter if representation has commenced,
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if the representation cannot be performed competently and in accordance
with the rules of professional responsibility. Impledly, a lawyer may not
accept an engagement or must withdraw if a confliebf-interest exists or later
arises. A lawyer must also withdraw upon discharge by the client. Model Rule
1.16 (a) is substantively in accord with M. Bar R. 3.5(b).

Model Rule 1.16(b) (2002) sets forth the circumstances under which a
lawyer may withdraw from a representation (permissive withdrawal). It lists
seven specific reasons for a lawyer withdrawing, with the last reason being, if
Ol OEAO <CciT A AAGIOA ABEDOOBEOEAOAERAOA ODPA
substantively consistent with the specific circumstances for withdrawal set
forth in M. Bar R. 3.5(c)(1)z (11). Both M. Bar R. 3.5 and Model Rule 1.16 are
substantially in accord with TheRESTATEMENTTHIRD), 8 32. The RESTATEMENT
however, adds a further level of analysis to the matter of permissive
withdrawal. It provides that in certain instances of permissive withdrawal, a
I AxUAO T AU 110 xEOEAOAx EZ OEA OEAOQI
significantly exceedse A EAOI O7 OEA 1 AxUAO 1T O 1T OEA(

The balancing test implied in theRESTATEMENThighlights the tension
between permissive withdrawal under Rule 1.16(b) and the authority of the
AT 000 O1 AAT U PAOI EOCOEIT QI0ACAMOA dAM hE G
AEA 1 EIi EOAA OADPOAOGAT OAOGETT j OO1T AOT Al EI
requires the acknowledgment that permission of the court is not required
when, by its nature, the termination of limited representation is seH
executing. See Rul&.16(c).

-8 "AO 28 0¢81jCQqj EEqQ OOAOAO OEAO OA
ET AT 1T OAI I AOGAA 1T O PATAEI C 1 EOECAOQOEIT
IEEATU TO TOCEO OF AA AAITTAA AO A xE
precluded by the confict-of-interest rules. The Model Rule equivalent to this
rule is not included in Rule 1.16, but is found in Model Rule 3.7(b) (2002).

Advisory Note z November 2011

The changes to Rule 1.16(d) render it consistent with Rule 1.15(f),
as both rules apply0i AT AOOI O1 AU O OAODT kliGE AET EC
relationship terminates. The changes to Rule 1.16(d) invite the attorney to
consult Rule 1.15(f) concerning the disposition and retention of information
AT A AAOA EIT OEA 1 Axhihd @énCs ehtiledOAOOET T Ol



RULE1.17 SALE OFLAW PRACTICE
[Abrogated and Replaced by Rule 1.17A, effective September 1, 2015.]

COMMENT[TO FORMER RULH..17.]

[1] The practice of law is a profession, not merely a business. Clients
are not commodities that can be purchased and sold at will. Pursuant to this
Rule, when a lawyer or an entire firm ceases to practice, and other lawyers or
firms take over the representation, the selling lawyer or firm may obtain
compensation for the reasonable vime of the practice as may withdrawing
partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller

[2] The requirement that all of the private practice be sold is satisfied
if the seller in good faith makes the entire practice available for sale to the
DOOAEAOGAOO8 4EA EAAO OEAO A 101 AAO T &
represented by the purchasersbut take their matters elsewhere, therefore,
does not result in a violation. Return to private practice as a result of an
unanticipated change in circumstances does not necessarily result in a
violation.

[3] The requirement that the seller cease to enga&gin the private
practice of law does not prohibit employment as a lawyer on the staff of a
public agency or a legal services entity that provides legal services to the poor,
or as inhouse counsel to a business.

[4] The Rule permits a sale of an entire ractice attendant upon
retirement from the private practice of law within the jurisdiction. Its
provisions, therefore, accommodate the lawyer who sells the practice on the
occasion of moving to another state.

[5] [Reserved]

Sale of Entire Practice
6] TEA 201 A OANOEOAO OEAO OEA OAI1lAO
prohibition against sale of less than an entire practice area protects those
clients whose matters are less lucrative and who might find it difficult to
secure other counsel if a sale could bkimited to substantial fee-generating
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matters. The purchasers are required to undertake all client matters in the
practice or practice area, subject to client consent. This requirement is
satisfied, however, even if a purchaser is unable to undertake a ntiaular
client matter because of a conflicbf-interest.

Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to
disclosure of information relating to a specific representation of an
identifiable client no more violate the confidentiality provisions of Model Rule
1.6 than do preliminary discussions concerning the possible association of
another lawyer or mergers between firms, with respect to which client
consent is not required. Providing the purchaser amss to clientspecific
information relating to the representation and to the file, however, requires
client consent. The Rule provides that before such information can be
disclosed by the seller to the purchaser the client must be given actual written
notice of the contemplated sale, including the identity of the purchaser, and
must be told that the decision to consent or make other arrangements must be
made within 90 days. If nothing is heard from the client within that time,
consent to the sale is presurad.

[8] A lawyer or law firm ceasing to practice cannot be required to
remain in practice because some clients cannot be given actual notice of the
proposed purchase. Since these clients cannot themselves consent to the
purchase or direct any other dispogion of their files, the Rule requires an
order from a single Justice of the Maine Supreme Judicial Court authorizing
their transfer or other disposition. The Board of Overseers of the Bar must be
given notice and an opportunity to be heard in any suchrpceeding. The
Court can be expected to determine whether reasonable efforts to locate the
Al EATO EAOA AAAT AQEAOOOAAh AT A xEAOE
interests will be served by authorizing the transfer of the file so that the
purchaser may catinue the representation. Preservation of client confidences
requires that the petition for a court order be considered in camera.

Q1 t1 1 AT AT AT OO T &£ AT EAT O AOGOITT1 U
right to discharge a lawyer and transfer the represetation to another, survive
the sale of the practice or area of practice.
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Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees charged the
clients of the practice. Existing arrangements between the seller artde client
as to fees and the scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards

[11] Lawyers participating in the sale of a law practice or a practice
area are subject to the ethical standards applicable tinvolving another
I AxUAO ET OEA OAPOAOGAT OAOCETT 1T &£ A Al EAI
obligation to exercise competence in identifying a purchaser qualified to
AOOOI A OEA DPOAAOEAA AT A OEA DHOOAEAOA
representation competently (see Rule 1.1); the obligation to avoid
AEONOAI EAZUET C ATT &£ EAOOh AT A O1 OAAOOA
conflicts that can be agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(e)
for the definition of informed consent); and the obligation to protect

information relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the
selling lawyer is required by the rules of any tribunal in which a matter is
pending, sich approval must be obtained before the matter can be included in
the sale (see Rule 1.16).

Applicability of the Rule

[13] This Rule applies to the sale of a law practice of a deceased,
disabled or disappeared lawyer. Thus, the seller may be representég a non
lawyer representative not subject to these Rules. Since, however, no lawyer
may participate in a sale of a law practice which does not conform to the
requirements of this Rule, the representatives of the seller as well as the
purchasing lawyer canbe expected to see to it that they are met.

[14] Admission to or retirement from a law partnership or
professional association, retirement plans and similar arrangements, and a
sale of tangible assets of a law practice, do not constitute a sale or pursba
governed by this Rule.

[15] This Rule does not apply to the transfers of legal representation

between lawyers when such transfers are unrelated to the sale of a practice or
an area of practice.
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REPORTERSNOTES [to former Rule 1.17]

Model Rule 1.17(2002) addressing the issue of the sale of a law
practice, corresponds to M. Bar R. 3.14. Unitil recently in Maine, lawyers were
forbidden to sell all or part of their law practices, other than tangible items
such as furnishings, equipment, books and lease Because clients are not the
OPOi PAOOUS 1T &£ OEA 1 AxUAOh OEAU AT O61 A 1
not recognized as an asset of a law practice. Firms could, however,
withdrawing or retiring partners, return their capital and continue to pay
distributions and provide benefits to such departing partners, thus
affirmatively recognizing that a departing partner leaves behind some value in
the firm. Unfortunately, unless solo practitioners joined in partnerships, upon
their departure from thAEO OZLEOI 6 OEAOA xAO 11 1 b
capture the value they created in their firm.

In 2000 the Maine Supreme Court Advisory Committee on the Rules of
Professional Responsibility began consideration of what was to become M.
Bar R. 3.14. The MVEOT OU #1 i1 EOOAAGO AAI EAAOAC
requirement that seller cease the private practice of law in order to be eligible
Ol OOAI 16 EEOTEAO DPOAAOGEAA8 | £FOAO | OAI
recommended allowing the sale of an entire law praate to a single purchaser,
subject to narrowly specified exceptions. The Advisory Committee also
recommended that Bar Counsel, on behalf of the Board of Overseers, be
involved in such sales at an early stage in the process, in order to provide
lawyers with assistance in avoiding unintended violations of the rule. (The
Board of Overseers is already the central repository of information on

attorneys who have ceased practicing law pursuant to M. Bar R. 6(c)(1) and

(2).)

After a review and discussion of theAdvisory Committee notes on M.
Bar R. 3.14, the Task Force recommended the adoption of the form of Model
Rule 1.17 (2002), substantively revised to reflect the recent revision of M. Bar
R. 3.14.

RULE1.17A SALE OAHLAW PRACTICE

A lawyer or a lawfirm may sell or purchase a law practice, or an area of
law practice, including good will, if all of the following conditions are satisfied:
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(&) The purchaser, who must be authorized to represent clients in the
State of Maine and in matters to be transfeed, assumes the obligations of an
attorney to the clients whose files are transferred.

(b) The seller gives the following notices:

(1) written notice to each of the seller's current or former clients
affected by the sale and to the Board of Overseen§the Bar regarding:

(A) the proposed sale including the name of the purchasing attorney or
the names of the attorneys who practice within the purchasing firm;

(B) the client's right to retain other counsel or to take possession of the
file;

(C) the fact that the client's consent to the transfer of the client's files
will be presumed if the client does not take any action or does not
otherwise object within ninety (90) days of receipt of the notice; and

(D) the terms of any proposed change in the feerrangement
authorized by paragraph (c).

(2) If a client cannot be given written notice, the representation of that
client may be transferred to the purchaser only with the approval of the Board
of Overseers of the Bar through its Bar Counsel. If Bar @sel and the seller
cannot agree on the steps adequate to attempt to give written notice, either
party may petition the Supreme Judicial Court for an order from a Single
Justice approving the transfer or ordering preconditions to transfer.

(3) Further notice shall be given by publication in digital and paper
versions of a newspaper of general circulation in each county in which the
seller is engaging in the practice of law, at least thirty days before the
anticipated transfer of files. Such notice shaihclude the anticipated date of
sale and identification of the purchasing lawyer or firm, but not the identities
of the clients being transferred.

(c) The fees charged clients shall not be increased by reason of the sale.
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COMMENT

[1] The practice of law is a profession, not merely a business. Clients
are not commodities that can be purchased and sold at will. Pursuant to this
Rule, when a lawyer or an entire firm ceases to practice or changes its practice
mix, and other lawyers or frms take over the representation, the selling
lawyer or firm may obtain compensation for the reasonable value of the
transferred practice, as may withdrawing partners of law firms.SeeRules 5.4
& 5.6.

Client Confidences, Consent and Notice

[2] Negotiations between a seller and a prospective purchaser prior
to disclosure of information relating to a specific representation of an
identifiable client no more violate the confidentiality provisions of Model Rule
1.6 than do preliminary discussions cacerning the possible association of
another lawyer or mergers between firms, with respect to which client
consent is not required. Providing the purchaser with clienspecific
information relating to the representation and the file is limited as set fort in
Rule 1.6(b)(6).

[3] A lawyer or law firm ceasing to practice cannot be required to
remain in practice because some clients cannot be given actual notice of the
proposed purchase. Because these clients cannot themselves consent to the
purchase or drect any other disposition of their files, the Rule requires that
the Board of Overseers of the Bar must be given notice and an opportunity to
be heard through its Bar Counsel.

[4] All elements of client autonomy, including the client's absolute
right to discharge a lawyer and transfer the representation to another, survive
the sale of the practice or area of practice.

Fee Arrangements Between Client and Purchaser

[5] The sale may not be financed by increases in fees charged to the
clients of the pradice. Existing arrangements between the seller and the
client as to fees and the scope of the representation must be honored by the
purchaser.
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Other Applicable Ethical Standards

[6] Lawyers participating in the sale of a law practice or a practice
area are subject to the ethical standards applicable to involving another
lawyer in the representation of a client. These include, for example, the
seller's obligation to exercise competence in identifying a purchaser qualified
to assume the practice and thepurchaser's obligation to undertake the
representation competently,seeRule 1.1; the obligation to avoid disqualifying
conflicts, and to secure the client's informed consent for those conflicts that
can be agreed toseeRule 1.7 regarding conflicts and Re 1.0(e) for the
definition of informed consent; and the obligation to protect information
relating to the representation,seeRules 1.6 and 1.9.

[7] If approval of the substitution of the purchasing lawyer for the
selling lawyer is required by the rdes of any tribunal in which a matter is
pending, such approval must be obtained before the matter can be included in
the sale. SeeRule 1.16.

Applicability of the Rule

[8] This Rule applies to the sale of a law practice of a deceased,
disabled or disgpeared lawyer. Thus, the seller may be represented by a
non-lawyer representative not subject to these Rules. However, because no
lawyer may participate in a sale of a law practice that does not conform to the
requirements of this Rule, the representaties of the seller as well as the
purchasing lawyer can be expected to conform to those requirements.

[9] Admission to or retirement from a law partnership or
professional association, retirement plans and similar arrangements, and a
sale of tangible asses of a law practice, do not constitute a sale or purchase
governed by this Rule.

[10] This Rule does not apply to the transfers of legal representation
between lawyers when such transfers are unrelated to the sale of a practice or
an area ofpractice.

Advisory Note z August 2015

Rule 1.17A of the Maine Rules of Professional Conduct replaces Rule
1.17 in its entirety.
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Rule 1.17A reflects continued evolution in Maine law regarding the sale of a law
practice.

Historically, sale of a lawpractice or client files was not allowed in
Maine. That prohibition did not affect all lawyers alike. Lawyers practicing in
partnerships were able to capture the value of their accumulated goodwill
through retirement and buy-out provisions in their partnership agreements.
Lawyers practicing as solo practitioners could not capture such value due to
the prohibitions on sale of practice. Beginning in 2000, the Advisory
Committee on Professional Conduct began considering these rules, resulting
first in the amendment of Rule3.14, and in the 2009 adoption of Rule 1.17,
permitting any lawyer to sell his or her law practice, so long as the lawyer left
the active practice of law entirely and the practice was sold in its entirety.

More recently, the Advisory Cenmittee began looking at this issue
AEOAOGER ET OPEOAA ET DPAOO AU OEA O4EA
"TAOA 1T &£ | OAOOGAAOO 1T &£#/ OEA "AO60O0 4AO0E &I
2014) and concerns that the ongoing prohibitions on the sale of part oflaw
DOAAOCEAA AT A 11 OEA OAITTEIC 1T AxUAOGO A
the best interests of clients or of the Bar. Anecdotal evidence suggested that
the Rule was unfamiliar to much of the Bar, but that where it was known it
had prevented transactions from closing that would have seemed to have
been in the interests of the lawyers and clients involved. The rule was also
perceived as preventing lawyers from making socially beneficial use of their
law licenses by refocusing their active practice®n a particular area of law
(for example, discontinuing trial work while continuing to handle real estate
matters), or by continuing postOOA OE OAT AT 06 AAOEOEOEAO O
mediation or mentorships, for which an active law license is requirecor
desirable.

ABA Model Rule 1.17 allows less than all of a law practice to be sold, but
it prohibits the selling lawyer from continuing to engage in the area of law
practice sold, either entirely or within a defined geographical area. The
Advisory Committee recommended amending the Maine Rules to allow sale of
part of a practice but found the rationale for requiring discontinuance of the
practice of law, either entirely or within a geographic or areeof-law
limitation, to be a noncompetition rationale more suitably protected by
private agreement between buyer and seller than by Rule.
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Sale of a practice must be conducted in a manner that protects clients.

Rule 1.17A omits the requirement in Rule 1.17 that the purchaser be
registered with the Board d Overseers. Only individual lawyers register with
the Board, but a purchaser may be a law firm, not an individual lawyer. The
amended language requiring that the purchaser be authorized to represent
clients in the State of Maine and to handle the mattsrbeing transferred is
meant to serve the same purpose as the prior languagenamely, to ensure
that the purchaser can properly engage in the practice of law in Maine and
that the clients whose files are being transferred will be served by lawyers
authorized to handle the matters transferrecd without suggesting that only
an individual can act as a purchaser.

The authorization of sale of part of a practice is intended to cover a sale
that would generally be understood as a sale of substantially all of a lakyO 6 O
files in a particular area of law. It is not intended to authorize any attempted
end-run of the rules governing fee sharing, solicitation or any aspect of the
rules that prevents an ongoing trade in brokering clients or their matters as
commodities.

Like the ABA Model Rule and former Maine Rule 1.17, Rule 1.17A
continues to require written notice to the current and former clients whose
files are to be transferred to new counsel. Rule 1.17A, however, changes the
provision regarding the steps to be aken when certain clients cannot be given
written notice. Rule 1.17A does not require a court order in all such cases.
The Advisory Committee believes that notice to Bar Counsel sufficiently
protects client interests, where Bar Counsel is able to recommdradditional
steps to effect notice if the unsuccessful efforts to give written notice have
somehow been inadequate, and where Bar Counsel or the seller can seek
court intervention in the event that a selling lawyer and Bar Counsel cannot
agree on those futher steps that might be warranted to attempt to effect
notice.

The Advisory Committee recommended abrogation of Rule 1.17 and

adoption of Rule 1.17A because the existing Comments to Rule 1.17 would be
inconsistent with the amendments to the Rule itself
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RULE1.18 DUTIES TOPROSPECTIVELIENT

(@) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective
client.

(b) Even when no clientlawyer relationship ensues, a lawyer who
hashad discussions with a prospective client shall not use or reveal
information learned in the consultation, except as Rule 1.9 would
permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the
same or a substantially related matter if the lawyer received
information from the prospective client that could be significantly
harmful to that person in the matter, except as providedin
paragraph (d). If a lawyer is disqualified from representation under
this paragraph, no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as
defined in paragraph(c), representation is permissible if:

(1) both the affected client and the prospective client have given
informed consent, confirmed in writing, or:

(2) the lawyer who received the infomation took reasonable
measures to avoid exposure to more disqualifying information
than was reasonably necessary to determine whether to
represent the prospective client; and

(i) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the
fee therefrom; and

(i) written notice is promptly given to the prospective client.



COMMENT

[1] Prospective clients, like clients, may disclose information to a

lawyer, place documents or other propertyinthd Ax UAO8 O AOOOIT A g h
OEA 1 AxUAO60 AAOEAA8 ! 1 AxUAOGO AEOAOGO

are limited in time and depth and leave both the prospective client and the
lawyer free (and sometimes required) to proceed no further. Hence,
prospective clients should receive some but not all of the protection afforded
clients.

[2] Not all persons who communicate information to a lawyer are
entitled to protection under this Rule. A person who communicates
information unilaterally to a lawyer, without any reasonable expectation that
the lawyer is willing to discuss the possibility of forming a clierawyer
OA1 AOGET 1 OEEPh EO 110 A ODPOI OPAAOEOA

[3] Itis often necessary for a prospective client to reveal formation
to the lawyer during an initial consultation prior to the decision about
formation of a client-lawyer relationship. The lawyer often must learn such
information to determine whether there is a conflictof-interest with an
existing client and wheher the matter is one that the lawyer is willing to
undertake. Paragraph (b) prohibits the lawyer from using or revealing that
information, except as permitted by Rule 1.9, even if the client or lawyer
decides not to proceed with the representation. The dy exists regardless of
how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a
prospective client, a lawyer considering whether or not to undertake a new
matter should limit the initial interview to only such information as
reasonably appears necessary for that purpose. Where the information
indicates that a conflictof-interest or other reason for nonrepresentation
exists, the lawyer should so inform the prospective client or decline the
representation. If the prospective client wishes to retain the lawyer, and if
consent is possible under Rule 1.7, then consent from all affected present or
former clients must be obtained before accepting the representation.

[5] A lawyer may condition conversations witha prospective client

Al E

I'T OEA DPAOOGI 18680 ET &£ OI AA AT 1 OAT O OEAO

consultation will prohibit the lawyer from representing a different client in
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the matter. See Rule 1.0(e) for the definition of informed consent. If the
agreemert expressly so provides, the prospective client may also consent to

OEA 1 AxUAOG6O0 OOAOANOAT O OOCA 1T &£ ET A&l OI A
client.

[6] Even in the absence of an agreement, under paragraph (c), the
lawyer is not prohibited from representing a client with interests adverse to
those of the prospective client in the same or a substantially related matter
unless the lawyer has received from the prospective client information that
could be significantly harmful if used in the matter.

[7] Under paragraph (c), the prohibition in this Rule is imputed to
other lawyers as provided in Rule 1.10, but, under paragraph (d)(1),
imputation may be avoided if the lawyer obtains the informed consent,
confirmed in writing, of both the prospective and affectedclients. In the
alternative, imputation may be avoided if the conditions of paragraph (d)(2)
are met and all disqualified lawyers are timely screened and written notice is
promptly given to the prospective client. See Rule 1.0(k) (requirements for
screening procedures). Paragraph (d)(2)(i) does not prohibit the screened
lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive compensation
directly related to the matter in which the lawyer is disqualified.

[8] Notice, including a general description of the subject matter about
which the lawyer was consulted, and of the screening procedures employed,
generally should be given as soon as practicable after the need for screening
becomes apparent.

[9] For the duty of competence of a lawyer who gives assistance on
OEA [ AOEOO T &£# A 1 AOOGAO 01 A bDPOI OPAAOEC
AOOEAO xEAT A bPOi OPAAOEOA AT EAT O AT 00O«
care, see Ruld.15.

REPORTERS NOTES

Model Rule 1.18 (2002), addressing duties to prospective clients, has no
Maine Bar Rule equivalent, although new M. Bar R. 3.6(h)(1)(iv), effective July
ph ¢mmoh AAAOAOOAO OEA 1 AxUAO8O AOOU
information received from a prospective client.



The Maine Professional Ethics Commission has addressed issues
OAl AGAT 6 O0i OEA EOOOA T &£ A 1 AxUAOB8O AOC
A POT OPAAOEOA AI EAT O xET Adfth©ldwyd dr x EOQE
the purposes of confidentiality, even in the absence of a formal engagement.
The Commission has also indicated that there were at least two instances
where a prospective client will not be deemed to have communicated a
confidence or secet, and thus the lawyer would not be disqualified from
representing the opposing party. The first would occur if confidences or
secrets were revealed when a prospective client contacted a lawyer in an
effort to disqualify the lawyer from representing the opposing party. In that
instance the client would not be deemed to have disclosed such a confidence
or secret in the context of seeking legal assistance. The second would be
where the prospective client was clearly warned that any information
disclosed n the initial contact would not be considered confidential and
xT 01 A AA CEOAT AO OEA DPOI OPAAOEOA Al EAI
in accord with Model Rule 1.18 (2002) (See Comment [5]).

Paragraph (a) defines a prospective client as one whdsgusses with a
lawyer the possibility of forming a lawyer-client relationship. Paragraph (b)
states that even though no attorneyclient relationship is established, the
lawyer still has an obligation not to use or reveal confidential information
learned through the consultation, except as would be permitted by Rule 1.9
with respect to a former client. Paragraphs (c) and (d), read together, provide
that a lawyer who has obtained confidential information from a prospective
client shall not represent anothe person with interests materially adverse to
those of the prospective client in the same or a substantially related matter, if
the information could be significantly harmful to the prospective client. This
disqualification is removed if the lawyer has iflormed written consent from
Al OE DPAOOIT Os8 4EA 1 AxUAOB8O 1 Ax FEEOI E
unless (1) the lawyer who received the information took reasonable steps to
avoid exposure to more disqualifying information than was reasonably
necesary to determine whether to represent the prospective client, (2) the
lawyer is screened from the matter and takes no part in the fee from the
matter, and (3) written notice is promptly given to the prospective client. The
screening of lawyers to avoid @qualification in this context is a departure
from the Maine Bar Rules.
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The Task Force recommended adoption of Model Rule 1.18 (2002).
There was consensus that this Rule encompasses several principles
OAAT CT EUAA O1T AARAO - AET A6 Ot aflecisOd sond OO1 A
approach to the ethical duties of a lawer to prospective clients.

COUNSELOR
RULE2.1  ADVISOR

In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice. In rendering advice Javyer
may refer not only to law but to other considerations such as moral, economic,
Of AEAT h Al T OEITTAIT AT A DPilEOEAAI EAAOI O
situation.

COMMENT

Scope of Advice

[1] A client is entitled to straightforward advice expessing the
I AxUAOGO ETTAOO AOOAOOI A1 68 , ACAl AAOQE/
alternatives that a client may be disinclined to confront. In presenting advice,
A T AxUAO AT AAAOI 00 OiF OOOOAET OEA Al EA
acceptable aform as honesty permits. However, a lawyer should not be
deterred from giving candid advice by the prospect that the advice will be

unpalatable to the client.

[2] Advice couched in narrow legal terms may be of little value to a
client, especially where pactical considerations, such as cost or effects on
other people, are predominant. Purely technical legal advice, therefore, can
sometimes be inadequate. It is proper for a lawyer to refer to relevant moral
and ethical considerations in giving advice. Altbugh a lawyer is not a moral
advisor as such, moral and ethical considerations impinge upon most legal
qguestions and may decisively influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely
technical advice When such a request is made by a client experienced in legal
matters, the lawyer may accept it at face value. When such a request is made
Au A Al EAT O ET AGPAOEAT AAA ET 1 ACAIT 1 AOC
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as advisor may include indicating tha more may be involved than strictly
legal considerations.

[4] Matters that go beyond strictly legal questions may also be in the
domain of another profession. Family matters can involve problems within
the professional competence of psychiatry, clinicggssychology or social work;
business matters can involve problems within the competence of the
accounting profession or of financial specialists. Where consultation with a
professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same
OEIi Ah A 1 AxUAO8O AAOGEAA AO EOO AAOGO 1 A&
action in the face of conflicting recommendations of experts.

Offering Advice
[5] In general, a lawyer is not expecta to give advice until asked by
the client. However, when a lawyer knows that a client proposes a course of
action that is likely to result in substantial adverse legal consequences to the
Al EAT Oh OEA 1 AxUAOG6O AOOU O ta ke Al EAI
Il AxUAO | £#£A0 AAOEAA EZ OEA Al EAT 060
representation. Similarly, when a matter is likely to involve litigation, it may
be necessary under Rule 1.4 to inform the client of forms of dispute resolution
that might congitute reasonable alternatives to litigation. A lawyer ordinarily
EAO 11 AOOU O ETEOEAOA EIT OAOOECAOEII
the client has indicated is unwanted, but a lawyer may initiate advice to a
client when doing so appearstd A ET OEA Al EAT 060 ET OAOA

[6] As noted in Rule 1.7 Comment [12] and Rule 1.8 Comment [17],
-AETA EAO 110 AAT POAA OEA 11 -1 AAl 2
lawyer forming a sexual relationship with an existing client. Such a rule is
unnecessay to address true disciplinary problems and it threatens to make
disciplinary issues out of conduct that ought not be a matter of attorney
discipline. However, the lack of a categorical prohibition should not be
construed as an implicit approval of such rationships, which may affect a
I AxUAOG6O AAEI EOU O1 DOl OEAA Aii PpAOGAT O
AARCOAA 1T &£ 1T AEAAOEOEOU xEOE OAOPAAO (
OAPDOAOAT OAOEIT T 8 I OA@OAl OAI AOET T OEED
to exercise independent judgment and render candid advice to a client.
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REPORTERS NOTES

Model Rule 2.1 (2002) is a separate and independent articulation of the
principle that a lawyer has an obligation to provide independent, candid
advice to his/her clients. There is no direct analog under the Maine Bar Rules,
although Rule 2.1 is generallgonsistent with current Maine practice. Rule 2.1
Is also in accord WithRESTATEMENTTHIRD) § 94(3).

Model Rule 2.1 (2002) has received a fair amount of attention from
commentators who have expressed a concern about factors that may

influence alawyed O ET AADAT AAT AA8 1T TT ¢ OEA EOC
DAOOU EI &1 OAT ARG 11 A 1 AxUAOGSO0 EI AADAT /
A 1T AxUAOBO ET AAPDAT AAT O EOACI AT O OEAO | ¢

relationship. The Task Force recognized themportance of lawyers of caring
about their clients and causes, but was mindful of the risk of a lawyer losing
his or her objectivity.

Because Rule 2.1, in affirmatively recognizing the role of a lawyer as an
independent and candid advisor, is in accordvith Maine practice, the Task
Force recommended that Model Rule 2.1 (2002) be adopted with minor
modification as written.

RULE2.2  [RESERVEDN THEMODELRULEY
RULE2.3  EVALUATION FORJSE BYTHIRD PERSONS

(@) A lawyer may provide an evaluation of a matteaffecting a client
for the use of someone other than the client if the lawyer reasonably
believes that making the evaluation is compatible with other aspects
I £ OEA 1T AxUAOB60O OAI AOCGET 1T OEEDP xEOE O

(b) When the lawyer knows or reasonably should knowthat the
AOGAI OAOGETIT EO 1 EEAIT U O A&£EEAAO OE/
adversely, the lawyer shall not provide the evaluation unless the
client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of

an evaluation, confidences and secrets are otherwise protected by
Rule 1.6.
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COMMENT

Definition

1 ''17 AOAT OAOCETT 1T AU AA DPAOAE O AA
impliedly authorized in order to carry out the representation. See Rule 1.2.
Such an evaluabn may be for the primary purpose of establishing
information for the benefit of third parties; for example, an opinion
concerning the title of property rendered at the behest of a vendor for the
information of a prospective purchaser, or at the behest & borrower for the
information of a prospective lender. In some situations, the evaluation may be
required by a government agency; for example, an opinion concerning the
legality of the securities registered for sale under the securities laws. In other
instances, the evaluation may be required by a third person, such as a
purchaser of a business.

>\
O

[2] A legal evaluation should be distinguished from an investigation
of a person with whom the lawyer does not have a cliedawyer relationship.
For example, aAx UAO OAOAET AA Au A DPOOAEAOGAO O
property does not have a cliendawyer relationship with the vendor. So also,
AT ET OAOOECAOEITT ET O A DPAOOI T80 AAEEAE
counsel employed by the government, iaot an evaluation as that term is used
in this Rule. The question is whether the lawyer is retained by the person
whose affairs are being examined. When the lawyer is retained by that person,
the general rules concerning loyalty to client and preservatiomf confidences
and secrets apply, which is not the case if the lawyer is retained by someone
else. For this reason, it is essential to identify the person by whom the lawyer
Is retained. This should be made clear not only to the person under
examination,but also to others to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a
third person, a legal duty to that person may or may not arise. That legal
question is beyond the scope of this Rule. However, since such an evaluation
involves a departure from the normal clientlawyer relationship, careful
analysis of the situation is required. The lawyer must be satisfied as a matter
of professional judgment that makng the evaluation is compatible with other
functions undertaken in behalf of the client. For example, if the lawyer is
acting as advocate in defending the client against charges of fraud, it would
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normally be incompatible with that responsibility for the lawyer to perform

an evaluation for others concerning the same or a related transaction.
Assuming no such impediment is apparent, however, the lawyer should advise

OEA AT EATO 1T &£ OEA EI PIEAAOGEITO 1T &£ OEA
responsibilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of
the investigation upon which it is based. Ordinarily a lawyer should have
whatever latitude of investigation seems necessary as a matter of professional
judgment. Under some circumstances, however, the terms of the evaluation
may be limited. For example, certain issues or sources may be categorically
excluded, or the scope of search may Hanited by time constraints or the
noncooperation of persons having relevant information. Any such limitations
that are material to the evaluation should be described in the report. If after a
lawyer has commenced an evaluation, the client refuses to conyplith the
terms upon which it was understood the evaluation was to have been made,
OEA 1 AxUAOG6O 1T AT ECAOETT O AOA AAOAOI ET AL
I £ OEA Al EAT 060 ACOAAI AT O AT A OEA O
circumstances is the lawyempermitted to knowingly make a false statement of
material fact or law in providing an evaluation under this Rule. See Rule 4.1.

| ACAETET C #1 EAT 080 )1 £ OI AA #1711 O0A1TO

[5] Confidences and secrets are protected by Rule 1.6. In many
situations, providing an e\aluation to a third party poses no significant risk to
the client; thus, the lawyer may be impliedly authorized to disclose
confidences and secrets necessary to carry out the representation. See Rule
1.6(a). Where, however, it is reasonably likely that prading the evaluation
xEl 1 AEEAAO OEA AI EAT 080 ET OAOAOGOO i AOE
I AOAET OEA Al EAT OG80 Ai1 O0AT O AEOAO OEA
AT TAAOT ET ¢ OEA EIi Pi OOAT O bPi OOEAI As A EEA
1.6(a) and 1.0(e).

&ET AT AEAT ! OAEOI 008 2ANOAOGOO &I O )1 Al Oi
[6] When a gquestion concerning the legal situation of a client arises at

OEA ET OOATAA 1T &£/ OEA A1 EAT 060 EZ£ET AT AEAI

I Ax UAOh O EdponseAmay e n@de in accordance with procedures

recognized in the legal profession. Such a procedure is set forth in the
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REPORTERS NOTES

Model Rule 2.3 (2002) sets forth the approach to be taken by lawyers
asked to provide evaluations or render legal opinions to third parties. There
Is no corresponding provision in the Maine Bar Rules, although Model Rule 2.3
(2002) is in accord with the legal opinion practice that has long been
customary in Maine.

Lawyers often provide opinion letters concerning a client for the use of
third parties. Commonly, these opinion letters are issued in the context of
representing a party or parties to a transaction. Rule 2.3 recognizes that a
Il AxURAOGO AOAI OAOEITT jI1IPETEITQ & O OEA (
of the representation of his or her own client. The Rule provides guidance as
to how to discharge such responsibility.

201 A ¢80j AqQ AT OOAOPITAO O 201 A p8qi
take such action on behalf of the client as impliedly authorized to carry out the
OADPOAOGAT OAOET 1 86 201 A ¢80} AQ AEEEOI O
confidences and secrets arauthorized, any confidences and secrets relating
to the evaluation are protected by Rule 1.6. The Task Force recommended
OEAO 201 A ¢80cj Aq EIT Al OAA OEA DPEOAOA OAI
the recommended formulation in Rule 1.6.

The questionof how much investigation a lawyer should conduct before
providing a legal opinion is not squarely and thoroughly addressed in Model
Rule 2.3. The Task Force noted that lawyers will find guidance with respect to
this and related questions in various repas and articles published by the
American Bar Association and state bar associationsdee.g, TriBar Opinion
Comm4EEOA 0AOOU O#593BB.HEAMGEL (19OBBE de&deneally,
The ReSTATEMENT(THIRD) of the Law Governing Lawyers cmt a. (2000)
j Or AYO0O0O0T I AT A DPOAAOEAA AAOAOI ETET C OE
situations is articulated inbarA OOT AEAOET T OADPT 00Oh OOAAC
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(@)

(b)

(c)

(d)

(€)

RULE2.4 LAWYERSERVING A HIRD-PARTYNEUTRAL

A lawyer serves as a thirdparty neutral when the lawyer assists
two or more persons who are not clients of the lawyer to reach a
resolution of a dispute or other matter that has arisen between them.
Service as a thirdparty neutral may include service as an aritrator,

a mediator or in such other capacity as will enable the lawyer to
assist the parties to resolve the matter.

A lawyer serving as a thirdparty neutral shall inform
unrepresented parties that the lawyer is not representing them.
When thelawyer knows or reasonably should knowthat a party does
ITT0 O AAOOOAT A OEA 1 AxUAOGO OI1A
Aopl AET OEA AEEEAOAT AA AAOxpAl O
1 AOOOAT AT A A 1 AxUAOB8O OT1T A AO 11

The role of third party neutral does not create a lawyeirclient
relationship with any of the parties and does not constitute
representation of any of them. The lawyer shall not attempt to
advance the interest of any of the parties at the expense of any other

party.

The lawyer shall not use any conduct, discussions or statements
made by any party in the course of any alternative dispute resolution
process to the disadvantage of any party to the process, or, without
the informed consent of the parties, to the advatage of the lawyer or
a third person.

When acting as a mediator, the lawyer shall undertake such role
subject to the following additional conditions:

(1) The lawyer must clearly inform the parties of the nature and
1 EITEOCO 1T £ OEA 1 A x Udlshndl®disCdsé aky A O
ET OAOAOGO 1T O OAI AOET T OEED 1 EEAI U
or that might create an appearance of partiality or bias. The
parties must consent to the arrangement unless they are in
mediation pursuant to a legal mandate.
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(2) The lawyer may draft a settlement agreement or instrument
OAxEI AAOET ¢ OEA DPAOOEAOG OAOI I OOE
and encourage any party represented by independent counsel
to consult with that counsel, and any unrepresented party to
seek independentiegal advice, before executing it.

(3) The lawyer shall withdraw as mediator if any of the parties so
requests, or if any of the conditions stated in this subdivision
(e) is no longer satisfied. Upon withdrawal, or upon conclusion
of the mediation, the lawyer shall not represent any of the
parties in the matter that was the subject of the mediation, or
in any related matter.

COMMENT

[1] Alternative dispute resolution has become a substantial part of
the civil justice system. Aside fronrepresenting clients in disputeresolution
processes, lawyers often serve as thirgarty neutrals. A third-party neutral is
a person, such as a mediator, arbitrator, conciliator or evaluator, who assists
the parties, represented or unrepresented, in the reolution of a dispute or in
the arrangement of a transaction. Whether a thirgparty neutral serves
primarily as a facilitator, evaluator or decisionmaker depends on the
particular process that is either selected by the parties or mandated by a
court.

[2] The role of a thirdparty neutral is not unique to lawyers,
although, in some courtconnected contexts, only lawyers are allowed to serve
in this role or to handle certain types of cases. In performing this role, the
lawyer may be subject to court rules o other law that apply either to third-
party neutrals generally or to lawyers serving as thirdparty neutrals. Lawyer-
neutrals may also be subject to various codes of ethics, such as the Code of
Ethics for Arbitration in Commercial Disputes prepared by agint committee
of the American Bar Association and the American Arbitration Association or
the Model Standards of Conduct for Mediators jointly prepared by the
American Bar Association, the American Arbitration Association and the
Society of Professionalsn Dispute Resolution.

[3] Unlike nonlawyers who serve as thirdparty neutrals, lawyers
serving in this role may experience unique problems as a result of differences
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between the role of a thrdb AOOU T AOOOAT AT A A 1T AxUAC
representative. The potential for confusion is significant when the parties are
unrepresented in the process. Thus, paragraph (b) requires a lawyareutral

to inform unrepresented parties that the lawyer is not representing them. For

some parties, particularly parties who frequently use disputeresolution
processes, this information will be sufficient. For others, particularly those

who are using the process for the first time, more information will be

required. Where appropriate, the lawyer should inform unrepresentd parties

I £ OEA EiI bl OOAT 60 AEAAAOAT AA arty Aebtrald AT O
AT A A 1 AxUAOB8O0 OiIT1T A AO A Al EAT O OAPOAO
the attorney-client evidentiary privilege. The extent of disclosure required

under this paragraph will depend on the particular parties involved and the

subject matter of the proceeding, as well as the particular features of the
dispute-resolution process selected.

[4] A lawyer who serves as a thireparty neutral subsequently may be
asked b serve as a lawyer representing a client in the same matter. The
Al 1T £ EAOO 1T £ ET1 OAOAOO OEAO AOEOA &I O Al
law firm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative disputeresolution
processes are governed by the Rules of Professional Conduct. When the
dispute-resolution process takes place before a tribunal, as in binding
AOAEOOAOQETT j OAA 201 A p8mjiqgqh OEA 1T AxU
0808 | OEAOxEOAR O&ndor tbward O deOthird-gatyU 1 A
neutral and other parties is governed by Rule 4.1.

REPORTERS NOTES

Model Rule 2.4 (2002) addresses the professional obligations of a
lawyer acting as a third party neutral. This Rule corresponds to, but is
somewhat broader than, M. Bar R. 3.4(h), which addresses the obligations of a
lawyer who is acting as a mediator. Given the breadth of potential alternative
dispute resolution (ADR) services, and given the lack of specific definition
among various types of ADR serges, the Task Force recommended the
adoption of the format and substance of Model Rule 2.4 modified to include
the more specific rules related to mediation found in M. Bar R. 3.4(h)(1)6).



Rule 2.4(c) and (d) incorporate the specific language found iM. Bar R.
3.4(h)(2) and (d), broadened to apply to all alternative dispute resolution
processes. These provisions make clear that a lawyer serving as a neutral
does not enter into an attorneyclient relationship with any of the parties to
the ADR procedue and that a lawyer may not use any conduct, discussions or
statements made by any party to the ADR process to the disadvantage of any
other parties to such process.

The language set forth in Rule 2.4(e) describing the role and obligations
of a lawyer acting as a mediator is derived from M. Bar R. 3.4(h), consistent
with Maine Rule of Civil Procedure 16B. The prohibition against a lawyer
engaging in the representation of a party who has appeared as part of the ADR
process (see MBar R. 3.4(h)) is addessed in Model Rule 1.12 (2002).

The Task Force recommended the adoption of Rule 2.4, as set forth
above. It incorporates not only the general provisions of the Model Rule
(2002), but also elaborates upon them and includes the more specific
mediation-related provisions of M. Bar R. 3.4(h).

ADVOCATE
RuLE3.1 MERITORIOUSOLAIMS ANDCONTENTIONS

(@ A lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a nofrivolous basis in law and
fact for doing so, which includes a good faith argument for an extension,
modification or reversal of existing law. A lawyer for the defendant in a
criminal proceeding, or the respondent in a proceeding that could result in
Incarceration, may nevertheless so defenthe proceeding as to require that
every element of the case be established.

(b) A lawyer shall not report or threaten to report misconduct to a
criminal, administrative or disciplinary authority solely to obtain an
advantage in a civil matter.

COMMENT

~[1] The advocate has a duty to use legal procedure for the fullest
AAT AZEO 1T &£ OEA A1l EAT 060 AAOOAh AOGO Al Ol



law, both procedural and substantive, establishes the limits within which an
advocate may proceed. Howeverthe law is not always clear and never is

static. Accordingly, in determining the proper scope of advocacy, account must

AA OAEAT 1T &£ OEA 1 Ax860 Ai AECOEOEAO AT A E

[2] The filing of an action or defense or similar action taken for a
client is not frivolous merely because the facts have not first been fully
substantiated or because the lawyer expects to develop vital evidence only by
discovery. What is required of lawyers, however, is that they inform
themselves about the facts of their 8 AT 008 AAOAO AT A OEA A

AROAOI ETA OEAO OEAU AAT [T AEA CiiT A EAEOE
positions. Such action is not frivolous even though the lawyer believes thatthe
Al EAT 060 bi OEOCEIT 1T Ol OE inAsGrAdlods, however, if T T O FE

the lawyer is unable either to make a good faith argument on the merits of the
action taken or to support the action taken by a good faith argument for an
extension, modification or reversal of existing law.

8] 4EA 1 A xblightorss Qundér this Rule are subordinate to
federal or state constitutional law that entitles a defendant in a criminal
matter to the assistance of counsel in presenting a claim or contention that
otherwise would be prohibited by this Rule.

REPORTERS NOTES

- T AAT 201 A o8p jc¢cnmcqh AAAOAOOET ¢ OE
substantively consistent with M. Bar R. 3.7(a). Moreover, Rule 3.1 is
consistent with the requirements imposed upon a lawyer by the Maine
I 00T O1T Aus ©6 | AOE A, @flicA ha& beentheld b§ th& BleBne s Y 1
Supreme Judicial Court to impose substantive ethical and legal restrictions on
lawyers. Model Rule 3.1 is arguably broader than M. Bar R. 3.7(a), however, in
barring lawyers from taking frivolous positions, even if theyare not offensive,
harassing, or taken with malicious intent. It is not considered frivolous for a
party to a proceeding to compel adverse parties to meet their required
burdens of proof. After discussion, the Task Force thought this was a positive
modification and recommended adoption of Model Rule 3.1 (2002).
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Advisory Note z November 2011

This Amendment addresses a transitional issue from the former Bar
Rules to the Maine Rules of Professional Conduct Former Maine Bar Rule

s o~ ~ pa -~

threaten to present, criminal, administrative, or disciplinary charges solely to

I AOAET Al AAOAlOAgA ET A AEOEI | AOOAOS

Conduct do not directly prohbit this conduct. ABA Formal Ethics Opinions
92-363 and 94383 suggest the conduct is addressed by Model Rules 3.1 and
41(a) & (b). The omission of explicit language in the Maine Rules of
Professional Conduct by the Ethics 2000 Task Force was not to bead as
condoning the previously proscribed conduct. This addition of subsection (b)
gives expression to the continuing prohibition. The rule as promulgated
clarifies that prosecutors may engage in good faith negotiations to resolve
multiple related matters.

RULE3.2 EXPEDITINGLITIGATION

A lawyer shall make reasonable efforts to expedite litigation consistent
with the interests of the client.

COMMENT

[1] Dilatory practices bring the administration of justice into
disrepute. Although there will beoccasions when a lawyer properly may seek
a postponement for personal reasons, it is not proper for a lawyer to routinely
fail to expedite litigation solely for the convenience of the advocates. Nor will
a failure to expedite be reasonable if done for theurpose of frustrating an
| bPbi OET ¢ PAOOUBO AOOCAI PO OF 1T AOAEIT
justification that similar conduct is often tolerated by the bench and bar. The
question is whether a competent lawyer acting in good faith would regard
course of action as having some substantial purpose other than delay.
Realizing financial or other benefit from otherwise improper delay in

litigation is not a legitimate interest of the client.
REPORTERSNOTES

Model Rule 3.2 (2002) prohibiting dilatory practices of lawyers, has no
direct analog in the Maine Bar Rules, although it overlaps and is consistent
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entrusted to him or her).

~ N A s =

management of dockets, Model Rule 3.2 will have limited effect on the
DOT COAOGO T &£ 1 EOECAOEI T8 (1 xAOGAOh EO OA
litigation to conclusion in a timely manner. The Task Force recommended the
adoption of Model Rule 3.2 (2002), as written.

(@)

(1)

(2)

(3)

(b)

RULE3.3 CANDORTOWARDTHE TRIBUNAL

A lawyer shall not knowingly:

make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously
made to thetribunal by the lawyer;

misquote to a tribunal the language of a book, statute,
ordinance, rule or decision or, with knowledge of its invalidity
and without disclosing such knowledge, cite as authority, a
decision that has been overruled or a statutegrdinance or rule
that has been repealed or declared unconstitutional;

I #EAO AOEAAT AA OEAO EO £AI OAs
witness called by the lawyer, has offered material evidence and
the lawyer comes to know of itsfalsity, the lawyer shall take
reasonable remedial measures, including, Iif necessary,
disclosure to the tribunal. A lawyer may refuse to offer
evidence that the lawyer reasonably believes is false, except a
lawyer in a criminal matter may not refuse to ofer the
testimony of a defendant, unless the lawyer knows from the
defendant that such testimony is false.

A lawyer who represents a client in an adjudicative

proceeding and who knows that a person intends to engage, is
engaging or has engaged in aninal or fraudulent conduct related to
the proceeding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.

17¢
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(c) The duties stated in paragraphs (a) and (b) continue to the
conclusion of the proceeding, and apply @n if compliance requires
disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parteproceeding, a lawyer shall inform the tribunal
of all material facts known to the lawyer that will enable the tribunal
to make an informed decision, Wether or not the facts are adverse.

COMMENT

[1] This Rule governs the conduct of a lawyer who is representing a
client in the proceedings of a tribunal. See Rule 1.0(m) for the definition of
OOOEAOI Al 86 ) O Al Ol Adpedeiidgta cliefit Anfan OE A
AT AET 1 AoOU DBOT AAAAET ¢ Ai 1T AOAOCAA DBOOOOA
authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a
lawyer to take reasonable remedial measures if the lawyer comes to know

that a client who is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the
court to avoid conduct that undermines the integrity of the adjudicative
process. A lawyer acting asraadvocate in an adjudicative proceeding has an
I AT ECAOETT O DOAOGAT O OEA Al EAT 680 AAO
that duty while maintaining confidences of the client, however, is qualified by
OEA AAOI AAOASO AOOU 1 gequenily, dthoOgh &lbwy& EA O C
in an adversary proceeding is not required to present an impartial exposition
of the law or to vouch for the evidence submitted in a cause, the lawyer must
not allow the tribunal to be misled by false statements of law or facor
evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents
prepared for litigation, but is usually not required to have personal knowledge
of matters asserted therein, for fligation documents ordinarily present

AOOAOOETT O Au OEA AT EAT Oh T O AU OiiAI
assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting
O AA 11 OEA 1 AxUAOBO 1T x1 ETT xbrAwklaCAh A

statement in open court, may properly be made only when the lawyer knows
the assertion is true or believes it to be true on the basis of a reasonably
diligent inquiry. There are circumstances where failure to make a disclosure is
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the equivalent ofan affirmative misrepresentation. The obligation prescribed
in Rule 1.2(d) not to counsel a client to commit or assist the client in
committing a fraud applies in litigation. Regarding compliance with Rule
1.2(d), see the Comment to that Rule. See als@t@omment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law
constitutes dishonesty toward the tribunal. A lawyer is not required to make a
disinterested exposition of the law, but must not knowingly misrepesent
pertinent legal authorities.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence
OEAO OEA 1T AxUAO ETTx0 O1 AA EAI OAh OACA
DOAT EOAA 11 OEA 1 Aofickrwbthe cduk fo prevardted 1T A O
trier of fact from being misled by false evidence. A lawyer does not violate this
Rule if the lawyer offers the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to tesify falsely or wants
the lawyer to introduce false evidence, the lawyer should seek to persuade the
client that the evidence should not be offered. If the persuasion is ineffective
and the lawyer continues to represent the client, the lawyer must refuse to
I ££AO OEA AEAI OA AOGEAAT AA8 )£ T1T1 U A bl
the lawyer may call the witness to testify but may not elicit or otherwise
permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stakd in paragraphs (a) and (b) apply to all lawyers,
including defense counsel in criminal cases. In some jurisdictions, however,
courts have required counsel to present the accused as a witness or to give a
narrative statement if the accused so desires, emdf counsel knows that the
testimony or statement will be false. The obligation of the advocate under the
Rules of Professional Conduct is subordinate to such requirements. See also
Comment [9].

[8] The prohibition against offering false evidence only gplies if the
I AxUAO ET T xO OEAO OEA AOEAAT AA EO AT (
evidence is false does not preclude its presentation to the trier of fact. A
I AxUAOG6O ETT xI AACA OEAO AOGEAAT AA EO A
circumstances.See Rule 1.0(f). Thus, although a lawyer should resolve doubts
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about the veracity of testimony or other evidence in favor of the client, the
lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering
evidence the lawyer knows to be falsdf permits the lawyer to refuse to offer
testimony or other proof that the lawyer reasonably believes is false. Offering
OOAE POIT &£ I AU OAEI AAO AAOAOOAI U 11 OE!/
quality T £ AOEAAT AA AT A OEOO EIi PAEO OEA 1 Ax
Because of the special protections historically provided criminal defendants,
however, this Rule does not permit a lawyer to refuse to offer the testimony of
such a client where the lavyer reasonably believes but does not know that the
testimony will be false. Unless the lawyer knows the testimony will be false,
OEA T AxUAO 1 6000 ETTTO OEA Al EAT 060 AAAE

Remedial Measures

[10] Having offered material evidence in the beliethat it was true, a
lawyer may subsequently come to know that the evidence is false. Or, a lawyer
i AU AA OOOPOEOAA xEAT OEA 1 AxUAOB6O Al E
lawyer, offers testimony the lawyer knows to be false, either during the
I A x 9 Ali@ét examination or in response to crosexamination by the
opposing lawyer. In such situations or if the lawyer knows of the falsity of
testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. In suctOEOOAOET 1 Oh OEA AAOI
course is to remonstrate with the client confidentially, advise the client of the
I AxUAOGO AOOU T &£ AAT AT O O OEA OOEAOT Al
respect to the withdrawal or correction of the false statemets or evidence. If
that fails, the advocate must take further remedial action. If withdrawal from
the representation is not permitted or will not undo the effect of the false
evidence, the advocate must make such disclosure to the tribunal as is
reasonably necessary to remedy the situation, even if doing so requires the
lawyer to reveal information that otherwise would be protected by Rule 1.6. It
is for the tribunal then to determine what should be done making a
statement about the matter to the trier of &ct, ordering a mistrial or perhaps
nothing.

[11] 4EA AEOAI T OOOA 1T &£ A Al EAT 060 ZEAI (
consequences to the client, including not only a sense of betrayal but also loss

of the case and perhaps a prosecution for perjury. But thaternative is that
the lawyer cooperate in deceiving the court, thereby subverting the truth
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finding process which the adversary system is designed to implement. See
Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will
act uponthe duty to disclose the existence of false evidence, the client can
OEiI PI U OAEAAO OEA 1 AxUAOB8BO AAOGEAA O1 O
the lawyer keep silent. Thus the client could in effect coerce the lawyer into
being a party to fraud on thecourt.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against
criminal or fraudulent conduct that undermines the integrity of the
adjudicative process, such as bribing, intimidating or otherwisaunlawfully
communicating with a witness, juror, court official or other participant in the
proceeding, unlawfully destroying or concealing documents or other evidence
or failing to disclose information to the tribunal when required by law to do
so. Thus, @ragraph (b) requires a lawyer to take reasonable remedial
measures, including disclosure if necessary, whenever the lawyer knows that
A PAOOITh ETAI OAET ¢C OEA 1 AxUAOG0O Al EAT
engaged in criminal or fraudulent conductelated to the proceeding.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence or
false statements of law and fact has to be established. The conclusion of the
proceeding is a reasonably definite point for the tamination of the obligation.
A proceeding has concluded within the meaning of this Rule when a final
judgment in the proceeding has been affirmed on appeal or the time for
review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the Ilimed responsibility of
presenting one side of the matters that a tribunal should consider in reaching
a decision; the conflicting position is expected to be presented by the
opposing party. However, in anyex parte proceeding, such as an application
for a temporary restraining order, there is no balance of presentation by
opposing advocates. The object of aex parte proceeding is nevertheless to
yield a substantially just result. The judge has an affirmative responsibility to
accord the absent party just cosideration. The lawyer for the represented
party has the correlative duty to make disclosures of material facts known to
the lawyer and that the lawyer reasonably believes are necessary to an
informed decision.



Withdrawal

[15] . T O AT T Uh A Indewlihke dludy ofichntdobimgoded
by this Rule does not require that the lawyer withdraw from the
representation of a client whose interests will be or have been adversely

AEFEAAOAA AU OEA 1 AxUAOGO AEOAI T OOOA8 41
Ruep8poj AqQ O OAAE PDPAOI EOOEIT 1T &£ OEA Oc¢
Ai i p1 EAT AA xEOE OEEO 201 A80 AOOU 1T &£ 2
deterioration of the client-lawyer relationship that the lawyer can no longer
competently represent the client. Al® see Rule 1.16(b) for the circumstances
ET xEEAE A 1 AxUAO xEii AA DPAOIi EOOAA (
withdraw. In connection with a request for permission to withdraw that is
DOAT EOAA 11T A AITEAT 060 1 EOATT AO&iKh A |

to the representation only to the extent reasonably necessary to comply with
this Rule or as otherwise permitted by Rule 1.6.

REPORTERS NOTES

-TAAT 201 A 080 je¢nnmcqh AAAOAOOEI ¢ A
with a tribunal is generally in acord with M. Bar R. 3.7 and with the Maine
1 00T OT Aud O 7/ AOE jt -82838 s yneqgs8 7EOE
the attorney has a positive obligation to advise the tribunal of the applicable
facts and law and not to misrepresent the status of thiaw or authority being
utilized in order to support a legal argument. With some modification, the
Task Force recommended the adoption of Model Rule 3.3.

Model Rule 3.3 (2002) subparagraph (a)(1) is substantively consistent
with Maine Bar Rules3.7(a) and (e)(1)(i).

Members of the Task Force observed that Rule 3.3(a)(2) is a substantive
departure from the corresponding rule in Maine (M. Bar R. 3.7(e)(2)(i)). Two
specific concerns were articulated: (ixhe difficulty of determining whether
autEl OEOU EO OAEOAAOI U AAOA@&GAded bikdeA OAT |
such a disclosure of adverse authority places on a lawyer as advocate. While
OEA 1 AT COACA 1T &£ OEA OOI A OANOEOAO AEOA
lawyer, some jurisdictions have held that this Rule implies a duty to learn of
adverse authority. Moreover, it has not been uniformly clear what is meant by
A éATTOOTi‘Elg EOOEOAEAQEIT 806 4EEO EA
from a higher court, as well as cases considel persuasive precedent. The
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Task Force thought that Model Rule 3.3(a)(2) (2002) placed too ambiguous a

burden on attorneys, and thus recommended the adoption of language
identical in substance to M. Bar R. 3.7(e)(2)(i) in its place. To avoid any
ambiguity with respect to the authority involved, the Task Force
OAAT I 1T AT AAA OEA AAAEOQEIT 1T &£ 0001 AGd AT,
M. Bar R. 3.7(e)(2)(i).

M. Bar R. 3.3(a)(3) incorporates current M. Bar R. 3.7(e)(1)(i) and
(2)(i1). Itis also consident with the specific requirements imposed by 4 M.R.S.
8§ 806 and case law interpreting that statute. Model Rule 3.3(a)(3) provides
that reasonable measures to remedy the proffer of materially false evidence
include, if necessary, disclosure to a tribunal Similarly, Model Rule 3.3(b)
provides that reasonable measures to remedy criminal or fraudulent conduct
relating to a proceeding include, if necessary, disclosure to a tribunal. Model
Rule 3.3(c) explicitly states that, under certain clearly specifiedircumstances,

A 1T AxUAOG6O 1T AIECAOQETI ]| AEOAIT T OA OI
protected under Rule 1.6 (Confidentiality of Information) supersedes the
Il AxUAOGO 1T AI ECAOETT 1T &£ Ai 1 £ZEAAT OEAI EOU

however, that adopton of Model Rules 3.3(a)(3) and 3.3(b), would resolve an
arguable conflict between MBar R. 3.6(h)(1) (prohibiting the disclosure of a
confidence or secret, without informed written consent of the client, or except

as permitted by the Maine Code of Prossional Responsibility or as required

AU T Ax 1T O AU 1T OAAO 1T £ Al O0.Q@wil Ad o OEA
falsehood nor consent to the doing of any in court, and that if you know of an
intention to commit any, you will give knowledge thereof to thgustices of the

Al 606 1T0O0 OIiT A 1T &£ OEAI OEAO EO I AU AA
recommendation to adopt Model Rules 3.3(a)(3) and 3.3(b), the Task Force
recognized the need to balance the interests of client confidentiality with the
importance of cardor to a tribunal.

51T AAO -TAAl 201 A o080 OOAPAOACOADPE j A
applies until the case is concluded. Under M. Bar R. 3.6(h)(4) and (5),
ET xAOGAOh EO xAO 110 Al AAO xEAOEAO A 1A
until the conclusion of the case, or whether such obligation ends at the time
OEA 1 AxUAO60 OADPOAOAT OAOCETT 1T &£ OEA Al EA

Model Rule 3.3(d) does not have a direct Maine analog, but is consistent
with requirements imposed upon an attorney when dealing wth a tribunal.
When the attorney is appropriately acting in anex partesituation, as in anex



pate OANOAOO &£ O AOOAAEI AT O6h OEA 1T AxUAOBC
includes a recitation of all material facts, regardless of whether or not those
AAAOO AOA AAOAOOA O1 OEA AOOI O1T AudO Al E

The Task Force recommended that Rule 3.3 be adopted in amtance
with the structure of the Model Rule, but modified to reflect the above
expressed issues and concerns.

RULE3.4 FAIRNESS T®OPPOSINAPARTY ANDCOUNSEL

A lawyer shall not:
@ OIT1TAxEO0I 1T U TAOOOOAO ATT OEAO DHAOO
unlawfully alter, destroy or conceal a document or other material
having potential evidentiary value. A lawyer shall not counsel or
assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to awitness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid
obligation exists;

(d) [Reserved]

(e) intrial, allude to any matter that the lawyer does not reasonaly
believe is relevant or that will not be supported by admissible
evidence, assert personal knowledge of facts in issue except when
testifying as a witness, or state a personal opinion as to the justness
of a cause, the credibility of a witness, the cugibility of a civil litigant
or the guilt or innocence of an accused; or

()  request a person other than a client to refrain from voluntarily
giving relevant information to another party unless:

(1) the person is a relative or an employee or other agent of a
client; and
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not be adversely affected by refraining from giving such
information.

COMMENT

[1] The procedure of the adversary system contemplates that the
evidence in a case is to bmarshaled competitively by the contending parties.
Fair competition in the adversary system is secured by prohibitions against
destruction or concealment of evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure, and the lie. See also Rule 4.4
(Respect for Rights of Third Persons; Inadvertent Disclosure).

[2] Documents and other items of evidence are often essential to
establish a claim or defense. Subject to evidentiary privileges, the right of an
opposing party, including the government, to obtain evidence through
discovery or subpoena is an important procedural right. The exercise of that
right can be frustrated if relevant material is altered, concealed or destroyed.
Applicable law in many jurisdictions makes it an offase to destroy material
for purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is also generally a
criminal offense. Paragraph (a) applies to evidentiary material generally,
including data stored electronically. Applicable law may permit a lawyer to
take temporary possession of physical evidence of client crimes for the
purpose of conducting a limited examination that will not alter or destroy
material characteristics of the evidenceln such a case, applicable law may
require the lawyer to turn the evidence over to the police or other prosecuting
authority, depending on the circumstances.

[3] 7TEOE OACAOA O DPAOACOADPE j Agqh EO
expenses or to compensa&t an expert witness on terms permitted by law. The
common law rule in most jurisdictions is that it is improper to pay an
occurrence witness any fee (except for expenses and reimbursement for lost
wages) for testifying and that it is improper to pay an exprt witness a
contingent fee.

[4] Paragraph (f) permits a lawyer to advise employees of a client to

refrain from giving information to another party, for the employees may
identify their interests with those of the client. See also Rule 4.2.
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REPORTERS NOTES

-TAAT 201'A o081t jgnngq OAOO &I OOE A |
and their counsel in the context of litigation. Rule 3.4 corresponds to and is
generally in accord with Maine Bar Rules 3.7(b), 3.7(e)(2)(if(v), and 3.7(g).

The Task Force oberved that while a lawyer may be subject to professional
discipline for offensive behavior in a litigation context, sanctions such as
disqualification, exclusion of evidence, and the payment of fines, costs, and
AOOT O1T Auds AEAAO |1 AU lakyer®y theAullge Bdating A A 1 1
matter.

The Task Force observed, in essence, Rule 3.4 recognizes fairness as the
linchpin of the adversary process, and requires lawyers behave in a way
consistent with that ideal. Such behavior means lawyers may not aft
AAOGOOI U TO ATTAAAl AOGEAAT AAR 10 1 OEAC
evidence; falsify evidence; elicit false testimony or offer unlawful inducement
to witnesses; disobey an obligation to a tribunal, engage in misconduct at
trial; or ask a nonclient to refrain from voluntarily giving relevant
information to another (subject to certain noted exceptions). Subsection (d),
pertaining to discovery, was omitted because the courts have, under their
procedural rules, authority to resolve such claims and tdake appropriate
action.

Because these dictates are consistent with Maine Bar Rules and practice,
the Task Force recommended adoption of Rule 3.4 as written.

RULE3.5  IMPARTIALITY ANCDECORUM OF THERIBUNAL
A lawyer shall not:

(@) seektoinfluence a judge, juror, prospective juror or other tribunal
official by means prohibited by law; nor shall a lawyer, directly or
indirectly give or lend anything of value to a judge, tribunal official,
or employee of a tribunal unless the personal or faity relationship
between the lawyer and the judge, tribunal official, or employee is
such that gifts are customarily given and exchanged,;
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(b) communicate ex partewith such a person, directly or indirectly,
during the proceeding, concerning such proceeding, nless
authorized to do so by law or court order;

(c) communicate with a juror or prospective juror after discharge of
the jury if:

(1) the communication is prohibited by law or court order?

(2) the juror has made known to the lawyer a desire not to
communicate; or

(3) the communication involves misrepresentation, coercion,
duress or harassment; or

(d) engage in conduct intendedo disrupt a tribunal; or

(e) fail to reveal promptly to the court knowledge of improper
conduct by a juror, prospective juror, or member of thgury pool, or
by another toward a juror or member of the jury pool or a member of
A EOOIT 080 1T 0 EOOU bPiT1 1T AI AAOGO

Paragraph 3.5(a) does not preclude contributions to election campaigns of
public officers.

COMMENT

[1] Many forms of improper influence upon a tribunal are proscribed

by criminal law. Others are specified in the ABA Model Code of Judicial
Conduct, with which an advocate should be familiar. A lawyer is required to
avoid contributing to a violation of such provisions.

[2] During a proceeding a lawyer may not communicatex partewith

persons serving in an official capacity in the proceeding, such as judges,
masters or jurors, unless authorized to do so by law or court order. In
particular, in the absence of opposing counsel, a lawyehall not directly or
indirectly communicate with or argue before a judge or tribunal upon the

3 There is a distinction with respect to communication with a juror or prospective juror, after
discharge of the jiry panel, under state and federal law in Maine.
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merits of a contested matter pending before such judge or tribunal, except in

open court; nor shall the lawyer, without furnishing opposing counsel with a

copy thereof, address a written communication to a judge or tribunal
concerning the merits of a contested matter pending before such judge or
tribunal. Subparagraph (b) does not preclude communications permitted by

rule of court. For purposes of subparagraph @h OEA OAOiI O1 pbi O
includes a party who has no counsel.

[3] A lawyer may on occasion want to communicate with a juror or
prospective juror after the jury has been discharged. The lawyer may do so
unless the communication is prohibited by lawor a court order (as it is with
federal jurors in Maine) but must respect the desire of the juror not to talk
with the lawyer. The lawyer may not engage in improper conduct during the
communication. At no time shall a lawyer connected with a trial of a sa,
communicate extra judicially, directly or indirectly, with a juror or anyone the
lawyer knows to be a member of the pool from which the jury will be selected,
IO xEOE AT U [T AT AAO T £ OOAE PAOOT T 60 £FAEAI
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that the cause may be decided according to law. Refraining from abusive or
I AOOOAPAOT 6O Ai 1T AOGAO EO A Al oOoill AoU 1 £
of litigants. A lawyer may stand firm against abuse by a judge but should avoid
recEPDOI AAOET T n OEA EOACAGO AAZEZAOI O EO 11
an advocate. An advocate can present the cause, protect the record for
subsequent review and preserve professional integrity by patient firmness no
less effectively than by belgerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to any
proceeding of a tribunal, including a deposition. See Rule 1.0(m).

REPORTERS NOTES

Model Rule 3.5 (2002) is generally in accord with existing Maine law,
but is somewhat less specific than the analogous Maine Bar Rules. The
corresponding Maine Bar Rules are M. Bar R. 3.7(e)(2)(vi), 3.7(h)(1) and
3.7(h)(2). Because the Task Force thought was a good idea to offer more
Aobl EAEO COEAATAA 11 OEA EOOOA T &£ A 1A
or her responsibility to exercise decorum in the context of appearing before a
tribunal, it recommended adoption of Model Rule 3.5 (2002) andits
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corresponding Comments, as revised to reflect existing Maine law and
practice.

The Task Force wanted to draw attention to a clear distinction between
state and federal law with respect to the issue of communication with a juror
or prospective jurorh A&l 1 1 T xET ¢ OOAE EOOI 060 AEOA
post-discharge communication is allowed under state law, it is prohibited in
Maine under federal law.

RULE3.6  TRIALPUBLICITY

A lawyer involved in the prosecution or defense of a criminal matteor
In representing a party to a civil cause shall not make or participate in making
any extrajudicial statement which poses a substantial danger of interference
with the administration of justice.

COMMENT

[1] Itis difficult to strike a balance betweenprotecting the right to a
fair trial and safeguarding the right of free expression. Preserving the right to
a fair trial necessarily entails some curtailment of the information that may be
disseminated about a party prior to trial, particularly where trial by jury is
involved. If there were no such limits, the result would be the practical
nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social
interests servedby the free dissemination of information about events having
legal consequences and about legal proceedings themselves. The public has a
right to know about threats to its safety and measures aimed at assuring its
security. It also has a legitimate interst in the conduct of judicial proceedings,
particularly in matters of general public concern. Furthermore, the subject
matter of legal proceedings is often of direct significance in debate and
deliberation over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in
juvenile, domestic relations and mental disability proceedings, and perhaps
other types of litigation.

-~ - - s o~
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making statements that the lawyer knows or should know will have a
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substantial likelihood of materially prejudicing an adjudicative proceeding.
Recognizing that the public value of informed commentary is great and the
likelihood of prejudice to a proceeding by the commentary of ailvyer who is
not involved in the proceeding is small, the rule applies only to lawyers who
are, or who have been involved in the investigation or litigation of a case, and
their associates.

[4] [Reserved]
[5] [Reserved]
[6] [Reserved]
[7] [Reserved]
[8] [Reserved]

REPORTERS NOTES

Model Rule 3.6 (2002) addresses the issue of extra judicial speech and
sets forth specific limits on out of court public statements by lawyers
participating in an investigation or litigation. The Task Force wasnindful,
however, of the risks associated with predicting the types of speech that may
or may not be ultimately prejudicial to a fair trial. Accordingly, the Task Force
recommended the adoption of the language found in M. Bar R. 3.7(j) in lieu of
Model Rde 3.6 (2002). The recommendation attempts to strike a balance
between three competing concerns: (i) the right to a fair trial without
prejudicial interference; (ii) the free speech rights of attorneys; and (iii) the
public interest in, and right to knowabout, judicial proceedings.

RULE3.7 LAWYER ASNVITNESS

(@ A lawyer shall not act as advocate at a tribunal in which the
lawyer is likely to be a necessary witness unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the natire and value of legal services
rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship
on the client.

18¢



(b) A lawyer may act as advocate in a tribunal in which another
| AxUAO ET OEA 1T AxUAOG8O Amés$ unles®
precluded from doing so by Rule 1.7 or Rule 1.9.

COMMENT

[1] Combining the roles of advocate and witness can prejudice the
tribunal and the opposing party and can also involve a confliabf-interest
between the lawyer and client.

AdvocateWitness Rule

[2] The tribunal has proper objection when the trier of fact may be
confused or misled by a lawyer serving as both advocate and witness. The
opposing party has proper objection where the combination of roles may
the basis of personal knowledge, while an advocate is expected to explain and
comment on evidence given by others. It may not be clear whether a
statement by an advocatewitness should be takenas proof or as an analysis
of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer from
simultaneously serving as advocate and necessary witness except in those
circumstances specified in paragraphs (a)(1) through (a)(3). Paragraph Jél)
recognizes that if the testimony will be uncontested, the ambiguities in the
dual role are purely theoretical. Paragraph (a)(2) recognizes that where the
testimony concerns the extent and value of legal services rendered in the
action in which the tedimony is offered, permitting the lawyers to testify
avoids the need for a second proceeding with new counsel to resolve that
Issue. Moreover, in such a situation the presiding officer has firsthand
knowledge of the matter in issue; hence, there is less pendence on the
adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes
that a balancing is required between the interests of the client and those of the
tribunal and the opposing party.Whether the tribunal is likely to be misled or
the opposing party is likely to suffer prejudice depends on whether it is a
bench, jury trial, or other proceeding the nature of the case, the importance

~
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risk of such prejudice, in determining whether the lawyer should be
disqualified, due regard must be given to the effect of disqualification on the
I A x d &liénd It is relevant that one or both parties could reasonably foresee
that the lawyer would probably be a witness. The confliebf-interest
principles stated in Rules 1.7, 1.9 and 1.10 have no application to this aspect
of the problem.

[5] Because tle tribunal is not likely to be misled when a lawyer acts
AO AAOT AAOA ET A POT ARAAAET ¢ ET xEEAE Al
testify as a necessary witness, paragraph (b) permits the lawyer to do so
except in situations involving a conflictof-interest.

Conflictof-Interest

[6] In determining if it is permissible to act as advocate in a
proceeding in which the lawyer will be a necessary witness, the lawyer must
also consider that the dual role may give rise to a confligif-interest that will
require compliance with Rules 1.7 or 1.9. For example, if there is likely to be
substantial conflict between the testimony of the client and that of the lawyer
the representation involves a conflictof-interest that requires compliance
with Rule 1.7. This woud be true even though the lawyer might not be
prohibited by paragraph (a) from simultaneously serving as advocate and
xEOT AOO AAAAOOA OEA 1 AxUAO80O AEONOAIE
hardship on the client. Similarly, a lawyer who might be permitté to
simultaneously serve as an advocate and a witness by paragraph (a)(3) might
be precluded from doing so by Rule 1.9. The problem can arise whether the
lawyer is called as a witness on behalf of the client or is called by the opposing
party. Determining whether or not such a conflict exists is primarily the
responsibility of the lawyer involved. If there is a conflictof-interest, the
I AxUAO 1 60O OAAOOA OEA Al EAT O8O0 ET A& Oi
some cases, the lawyer will be precluded frodDAAEET ¢ OEA Al EAT
3AA 201 A p8x8 3AA 201 A ps8snj AqQ A&l O OEA
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[7] Paragraph (b) provides that a lawyer is not disqualified from
serving as an advocate bmause a lawyer with whom the lawyer is associated
in a firm is precluded from doing so by paragraph (a). If, however, the
testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from
representing the client in the matter, other lawyers in thefirm will be
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precluded from representing the client by Rule 1.10 unless the client gives
informed consent under the conditions stated in Rule 1.7.

REPORTERS NOTES

Model Rule 3.7 (2002) is substantively in accord with M. Bar R.
3.4(g)(1), but there aresome distinctions. Model Rule 3.7 (2002) resolves the
conflict between M. Bar R. 3.4(g)(1) and M. Bar R. 3.5. Model Rule 3.7 (2002)
addressed the issue of a lawyer as a witness at a trial. The Task Force
OAAT I 1T AT AAA OEA 0OOI A6 O «3dthersdue & A laly& | AA AT
as a witness before a tribunal. See Model Rule 1.0(m).

Model Rule 3.7(a) prohibits a lawyer from acting as an advocate in a
proceeding before a tribunal if the lawyer is likely to be a necessary witness,
subject to three spedic exclusions. In addition to the three exclusions set
forth in the Rule, if ordered to do so by the tribunal, it is permissible for a
lawyer to testify. Necessary but minor testimony may be given by the lawyer
if disqualification of the lawyer as an adwecate would result in substantial
hardship to the client (see Model Rule 3.7(a)(3)). It may be the case that a
judge in a nonjury trial may use different factors to decide whether a lawyer
may testify, including but not limited to the factors set forth n Rule
3.4(g)(1)(i). Pursuant to Model Rule 3.7, the onus is on the lawyer to analyze,
by balancing the competing interests, whether it is permissible to act as a
witness.  If, however, a motion to disqualify is filed, the issue of
disqualification will be decided by the tribunal. In any event, the issue of
whether a lawyer appropriately may act as both an advocate and necessary
witness is an issue the lawyer ought to discuss with the client at the outset of
the engagement, or at the earliest time it becoes an issue. Model Rule 3.7
ITTU APPI EAO O A 1 AxUAOBO OAPOAOGAT OAODI
to representation at preliminary proceedings (although there may be other
COIT 0T AO0 A O A 1T AxUAOBO AEONOAI EAEAAOQEI]
rules governing conflicts of interest (Rule 1.7 and Rule 1.9), and the rules
governing withdrawal from representation (Rule 1.16).)

The Task Force observed that in contrast to M. Bar R. 3.4(g)(1)(i), Model
Rule 3.7 provides a narrowerstandard for disqualification by including the
1 EIl EOAOETT OEAO OEA 1 AxUAO AA A O1T AAAO
I AxUAO8 O OAOGOEITTU O1 AA O1T AAAOGOAOUOG i
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from other sources. The Task Force thought Rule 3.7 provided a clear
articulation of an important rule, and thus recommended adoption as written.

RULE3.8 SPECIALRESPONSIBILITIES OFBROSECUTOR
The prosecutor shall:

(@) refrain from prosecuting a criminal or juvenile charge that the
prosecutor knows is not supported by probable cause;

(b) make
timely disclosure in a criminal or juvenile case to counsel for the
defendant, or to a defendant without counsel, of the existence of
evidence or information known to the prosecutor after diligent
ET NOEOU AT A xEOEET OEA DPOI OAAOOI 060G
to negate the guilt of the accsed, mitigate the degree of the offense,
or reduce the punishment;

(c) refrain from conducting a civil, juvenile, or criminal case against
any person whom the prosecutor knows that the prosecutor
represents or has represented as a client;

(d)
refrain from conducting a civil, juvenile, or criminal case against
any person relative to a matter in which the prosecutor knows that
the prosecutor represents or has represented a complaining witness.

COMMENT

[1] A prosecutor has the responsibility of a ministeiof justice and not
simply that of an advocate. This responsibility carries with it specific
obligations to see that the defendant is accorded procedural justice and that
guilt is decided upon the basis of sufficient evidence. Precisely how far the
prosecutor is required to go in this direction is a matter of debate and varies
in different jurisdictions. Many jurisdictions have adopted the ABA Standards
of Criminal Justice Relating to the Prosecution Function, which in turn are the
product of prolonged andcareful deliberation by lawyers experienced in both
criminal prosecution and defense. Applicable law may require other measures
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by the prosecutor and knowing disregard of those obligations or a systematic
abuse of prosecutorial discretion could constitutea violation of Rule 8.4.

[2] Subsections (a) and (b) are based on ABA Disciplinary Rule 7
103(A) and (B). Subsections (c) and (d) have evolved from Maine common
law.

[2A] The duties of a prosecutor include the duty to make, with
reasonable diligence, and within a reasonable time reasonable inquiry of
ATu 1 AT AAO T &£# OEA DPOT OAADOOTI 060 OOAEEN |
or political subdivision that regularly reports to the prosecutor, or has
reported in the particular case. The disclosure requirements under
subsection (b are an ongoing duty.

[3] It has long been the case that public prosecutors carry special
ethical duties: they have an obligation to seek justice, not just to convict.
Prosecutors face ethical obligations not shared by other lawyers, due to their
dual role of advocate and government official. As a public officer and
government representative vested with special powers and privileges, a
DOl OAAOOI O EAO AT OOAOPITAET C T AI ECAOQEITI
rights, including those of criminaldefendants.

[4] [Reserved]
[5] [Reserved]

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3,
which relate to responsibilities of lawyers and nonlawyers who work for or o
AOA AOOT AEAOAA xEOE OEA 1 AxUAOGO 1 E£ZEAA
REPORTERSNOTES
Model Rule 3.8, addressing the special responsibilities of a prosecutor
corresponds to M. Bar R. 3.7(1)(1:X4). For the reasons set forth below, the

Task Force recommended adoption of the Model Rule 3.8(a), followed by the
provisions found in M. Bar R. 3.7(i)2)-(4).

In connection with its consideration of Rule 3.8, the Task Force

consulted with the Advisory Committee on Rules of Criminal Procedure, as
well as Maine prosecutors. After consultation and discussion, the Task Force
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concluded that Model Rule 3.8imposed restrictions and obligations on
prosecutors that could not be easily enforced; indeed, some of the obligations
iImposed upon prosecutors by the Model rule are not required by substantive

1 Ax8 4EAOA xAO Al O Al 1T AAOT aln@doDd OA A
i AT AT AT O EZOAA OPAAAE OECEOOh AT A OEA
of the accused.

D\ TS,

The Task Force ultimately determined that Model Rule subsections (b)
(f) were unnecessary, and in some cases not appropriate for Maine. MrBa
3.7()(1)-(4), governing prosecutors, has worked well and has provided
appropriate guidance to prosecutors in Maine. Accordingly, the Task Force
recommended the adoption of Rule 3.8, substantively modified as described.

RULE3.9 ADVOCATE INONADJUDCATIVEPROCEEDINGS

A lawyer representing a client before a legislative body or
administrative agency in a nonadjudicativeproceeding shall disclose that the
appearance is in a representative capacity and shall conform to the provisions
of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5, and Rules 4.1 through
4.4. This Rule only applies when a lawyer represents a cliénn connection
with an official hearing or meeting of a governmental agency or a legislative
AT AU Ol xEEAE OEA 1 AxUAO 1T 0 OEA 1 AxUA
argument. It does not apply to representation of a client in a negotiation or
other bilateral transaction with a governmental agencyor in connection with
Al Apbl EAAOEIT & O A TEAATOA 10O 1T OEAO
generally applicable reporting requirements, such as the filing of incom&ax
returns. Nor does it apply tothe representation of a client in connection with
Al ET OAOOECAOQEI 1 IO AgAI ETAQETI I £ O
government investigators or examiners.

COMMENT

[1] In representation before bodies acting in a rulanaking or
policy-making capacity, sich as legislatures, municipal councils, and executive
and administrative agencies, lawyers present facts, formulate issues and
advance argument in the matters under consideration. The decisiemaking
body should be able to rely on the integrity of the sumissions made to it. A
lawyer appearing before such a bodymust deal with it honestly and in
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conformity with applicable rules of procedure. See Rules 3.3(a) through (c),
3.4(a) through (c) and 3.5.

[2] Lawyers have no exclusive right to appear before nowgudicative
bodies, as they do before a court or other adjudicative bodies. The
requirements of this Rule therefore may subject lawyers to regulations
inapplicable to advocates who are not lawyers. However, legislatures and
administrative agencies have aight to expect lawyers to deal with them as
they deal with courts.

[3] [Reserved]
REPORTERSNOTES

Model Rule 3.9 (2002), establishing rules governing attorneys who
appear before a legislative body or administrative agency in a nonadjudicative
proceeding, has no analog under the Maine Bar Rules which do not distinguish
between adjudicative and nonadjudicative proceedings. To address the issue
I £ A 1 AxUAO80 T AI ECAOEITO EI OADPOAOAI
administrative body, Model Rule 3.9(2002) establishes an additional rule
specific to nonadjudicative proceedings.

Model Rule 3.9 (2002) incorporates by reference the requirements
found in Model Rules 3.3, 3.4, 3.5, 4.1, 4.2, 4.3 and 4.4 (other than those that
are specific to proceedingsbefore a tribunal). The Task Force thought the
more specific approach of Model Rule 3.9 enhances both the clarity and
AT £ OAAAAET EOU 1T £ A 1 AxUAOBO 1T AI ECAOQET I
Force also thought inclusion of the language found in Metl Rule 3.9
Comment [3] in the text of the Rule added clarity. Accordingly, the Task Force
recommended adoption of Model Rule 3.9 (2002), with the noted addition.

TRANSACTIONWITH PERSON®THERTHAN CLIENTS
RULE4.1  TRUTHFULNES&\ STATEMENTSIOOTHERS
In the course of representing a client a lawyer shall not knowingly:

(@) make a false statement of material fact or law to a third person; or
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(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid assisting ariminal or fraudulent act by a client,
unless disclosure is prohibited by Rule 1.6.

COMMENT

Misrepresentation
[1] A lawyer is required to be truthful when dealing with others on a

| EAT 060 AAEAI £#h A OO CAT AOAT T U EmWO
party of relevant facts. A misrepresentation can occur if the lawyer
Incorporates or affirms a statement of another person that the lawyer knows
Is false. Misrepresentations can also occur by partially true but misleading
statements or omissions that & the equivalent of affirmative false
statements. For dishonest conduct that does not amount to a false statement
or for misrepresentations by a lawyer other than in the course of representing
a client, see Rule 8.4.

—)

Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular
statement should be regarded as one of fact can depend on the circumstances.
Under generally accepted conventions in negotiation, certain types of
statements ordinarily are not taken as statements of mateal fact. Estimates
I £ POEAA 1T O OAI OA pi AAAA 11 OEA OOAEAAC
as to an acceptable settlement of a claim are ordinarily in this category, and so
Is the existence of an undisclosed principal except where nondisclosuod the
principal would constitute fraud. Lawyers should be mindful of their
obligations under applicable law to avoid criminal and tortious
misrepresentation.

Crime or Fraud by Client
[3] Under Rule 1.2(d), a lawyer is prohibited from counseling or

assising a client in conduct that the lawyer knows is criminal or fraudulent.
Paragraph (b) states a specific application of the principle set forth in Rule
p8c¢ci AqQ AT A AAAOAOOAO OEA OEOOAOEIT xEA
form of a lie or misrepresentation. Ordinarily, a lawyer can avoid assisting a

EAT O60 AOEI A 1 O AZOAOA AU xEOEAOAxET C
may be necessary for the lawyer to give notice of the fact of withdrawal and to
disaffirm an opinion, document, affirmation or the like. In extreme cases,
substantive law may require a lawyer to disclose information relating to the
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disclosing this information, then under paragraph (b) the lawyer is required

to do so, unless the disclosure is prohibited by Rule 1.6.

REPORTERS NOTES

Model Rule 4.1 (2002) substantively is in accord with M. Bar R. 3.7(b).
Both rules prohibit a lawyer from making false statements of material fact or
law to third parties. Whereas M. Bar R. 3.7(b) applies only to conduct during
litigation, Model Rule 4.1 addresses the issue of truthfulness in statements to
others in a broader context. Indeed, this rd@ regularly is cited as the rule
governing the requirement of truthfulness by lawyers in the context of a
negotiation. Both Model Rule 4.1 and M. Bar R. 3.7(b) make clear that a false
OOAOQAT AT O 1 066060 AA T AAA OETT xET CIl heo EI
rule.

Model Rule 4.1 prohibits both affirmative false statements as well as
omissions when there is a duty to speak. False statements and omissions
must, however, be material under Rule 4.1. The Task Force observed that this
Rule was also in accordvith both M. Bar R. 3.2(f)(3) (prohibiting a lawyer
from engaging in conduct involving dishonesty, fraud, deceit or
misrepresentation) and Model Rule 8.4(c) (stating that it is professional
misconduct for a lawyer to engage in conduct involving dishonestyfraud,
deceit or misrepresentation). Model Rule 4.1(b) recognizes the duty to
disclose material facts to avoid assisting a criminal or fraudulent act by a
client may be limited by the confidentiality rule found in Model Rule 1.6. The
Task Force previowssly recommended, however, the adoption of Model Rule
1.6, that permits lawyers to reveal confidences and secrets to the extent the
lawyer reasonably believes necessary to prevent reasonably certain death or
substantial bodily harm, or financial harm that esults from a crime or fraud.
The Task Force thought Rule 4.1 was a sensible guide to positive lawyer
conduct, and accordingly recommended adoption of the Rule as written.
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RuULE4.2 COMMUNICATIONNITH PERSONREPRESENTEBY COUNSEL ANLLIMITED
REPRESENTATIONS

(@) Inrepresenting a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer oris authorized to do so by law or a
court order. Specific limitations on communications by a prosecutor
are contained in (c).

(b) An otherwise unrepresented party to whom limited
representation is being provided or has been provided in accordance
with Rule 1.2(c) is considered to be unrepresented for purposes of
this Rule, except to the extent the limited representation attorney
provides other counsel written notice of a time period within which
other counsel shall communicate only with the limited
representation attorney.

(c) If a prosecutor knows a person is represented with respect to the
matter under investigation:

(1) the prosecutor shall not communicate directly with that person
absent consent of the other lawyer or a court order; and

(2) The prosecutor shall not extend, through any third person an
offer to meet with the prosecutor or an offer to enter into plea
negotiations with the prosecutor, or an offer of a plea
agreement absent consent of the other lawyer or a court order.

Communications by the proseator in the form of advice or instruction
to law enforcement agents about a person a prosecutor knows is
represented with respect to a matter under investigation are authorized
by this Rule and are governed by the substantive law.

COMMENT

[1]  This Rule contributes to the proper functioning of the legal system
by protecting a person who has chosen to be represented by a lawyer in a
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matter against possible overreaching by other lawyers who are participating
in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounseled disclosure of information relating to the
representation.

[2] This Rule applies to communications with any person who is
represented by counsel concerning the matter to which the communication
relates. This Rule also provides guidance to attorneys with respect to
communications with parties to whom limited representation is being
provided or has been provided in accordance with Rule 1.2(c).

[3] The Rule applies even though the represented personiirates or
consents to the communication. A lawyer must immediately terminate
communication with a person if, after commencing communication, the
lawyer learns that the person is one with whom communication is not
permitted by this Rule.

[4] This Rule dos not prohibit communication with a represented
person, or an employee or agent of such a person, concerning matters outside
the representation. For example, the existence of a controversy between a
government agency and a private party, or between two oapizations, does
not prohibit a lawyer for either from communicating with nonlawyer
representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented person who is seeking advice
from a lawyer who is not otherwise representing a client in the matter. A
lawyer may not make a communication prohibited by this Rule through the
acts of another. See Rule 8.4(a). Parties to a matter may communicate directly
with each other, and a lawyer is not prohibited from aslising a client
concerning a communication that the client is legally entitled to make. Also, a
lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so. Parties who
are represented o a limited representation basis are considered
unrepresented for purposes of this Rule, unless written notice of the limited
representation is provided to the attorney seeking to communicate with such

party.

[5] Communications authorized by law may inclde communications
by a lawyer on behalf of a client who is exercising a constitutional or other
legal right to communicate withthe government. Communications authorized



by law may also include investigative activities of lawyers representing
governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civii enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer
must comply with this Rule in addition to honoring theconstitutional rights of
the accused. The fact that a communication does not violate a state or federal
constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[6] A lawyer who is uncertain whether a commuication with a
represented person is permissible may seek a court order. A lawyer may also
seek a court order in exceptional circumstances to authorize a communication
that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid
reasonably certain injury.

[7] In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who supervises,
directs or regularly consults with thA T OCAT EUAQOET 180 1 AxUA
matter or has authority to obligate the organization with respect to the matter
or whose act or omission in connection with the matter may be imputed to the
organlzatlon for purposes of civil or criminal Ilablllty Casent of the
| OCATEUAOQETIT60 1 AxUAO EO 1710 OANOEOAA
constituent. If a constituent of the organization is represented in the matter by
his or her own counsel, the consent by that counsel to a communication will
be sufficient for purposes of this Rule. Compare Rule 3.4(f). In communicating
with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization.
See Rule 4.4,

[8] The prohibition on communications with a represented person
only applies in circumstances where the lawyer knows that the person is in
fact represented in the matter to be discussed. This means that the lawyer has
actual knowledge of the fact of the representation; busuch actual knowledge
may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer
cannot evade the requirement of obtaining the consent of counsel by closing
eyes to the obvious.
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i [9] In the event the person with whom the lawyer communicatess
ITO0 ETT xI O0i AA OAPOAOGAT OAA Au AiI O1O
communications are subject to Ruld.3.

REPORTERS NOTES

Model Rule 4.2 addresses the issue of communicating with persons
represented by counsel. The Rule, in recognizing the importance of the
preservation of the lawyerclient relationship, is designed to protect clients
against overreaching by other lawyers, iad to reduce the likelihood that
clients will disclose confidential or damaging information without the advice
of their counsel.

Model Rule 4.2 (a) is in accord with M. Bar R. 3.6(f). Because the Task
Force thought Rule 4.2(a) was an accurate and cosei exposition of the rule
currently in force in Maine, it recommended its adoption. In addition, the
Task Force recommended inclusion of the second sentence of M. Bar R. 3.6(f),
which provides guidance to attorneys in the context of a limited
representation and inclusion of new paragraph (c) regarding the actions of
prosecutors.

The Task Force considered whether the application of this rule to a
OPAOOTI T 6 AO 1TBHPT OAA O A OPAOOUOG xAO 1T«
law enforcement activities. Thke consensus of the Task Force was that it was
11 08 4 0AAEOETT AT ET OAOOECAOEOA AAOEOE
.8 AU 1 Ax86 !TA OEEO OOI A EO 110 EIO
substantive law or practice. However, formal notificatios, such as written
proffers, to persons known to be represented outside of that context have no

I ACEOEI AOA OAAOTT O AA AEOAAOAA O1 AO
RULE4.3  DEALING WITHUNREPRESENTEBERSON

In dealing on behalf of a client with a peson who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested.
When the lawyer knows or reasonably should know that the unrepresented
PDPAOOI T T EOCOT AAOOOAT AO OEA 1 AxUAOB8O OI11 £
reasonable efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person, but may provide legal information to
and may negotiate with the unrepresented person. The lawyer may



recommend that such unrepresented leent secure counsel, if the lawyer

knows or reasonably should know that the interests of such a person are or
have a reasonable possibility of being in conflict with the interests of the
client.

COMMENT

[1] An unrepresented person, particularly one notexperienced in
dealing with legal matters, might assume that a lawyer is disinterested in
loyalties or is a disinterested authority on the law even when the lawyer
represents a client. In order to avoid a misunderstanding, a lawyer will
typically need to A AT OEZAU OEA 1 AxUAO80O Al EAT O Al
that the client has interests opposed to those of the unrepresented person. For
misunderstandings that sometimes arise when a lawyer for an organization
deals with an unrepresented constituent, se®ule 1.13(f).

[2] The Rule distinguishes between situations involving
unrepresented persons whose interests may be adverse to those of the
Il AxUAOGO Al EAT O AT A OEI OA E1T xEEAE OEA
xEOE OEA Al EAT O6t0m the dossikiliy Ahat A @wvydravil OE OO A
Al Il pOT i EOA OEA O1 OAPOAOGAT OAA PAOOI T80
prohibits the giving of any advice. Whether a lawyer is giving impermissible
advice may depend on the experience and sophistication of thmrepresented
person, as well as the setting in which the behavior and comments occur. This
Rule does not prohibit a lawyer from negotiating the terms of a transaction or
settling a dispute with an unrepresented person, or recommending an
unrepresented person secure counsel. So long as the lawyer has explained
that the lawyer represents an adverse party and is not representing the
PAOOI T h OEA 1 AxUAO I Au ET & Of OEA DPAOOI
client will enter into an agreement or settle a mater, prepare documents that
OANOEOA OEA DAOOIT60 OECIi AOOOA AT A Aot
i AATETC T &£/ OEA AT AOGIATO TO OEA 1 AxUAC
obligations.

[2A] This rule is not intended to limit negotiations between a lawyer

and an unrepresented person, nor limit information provided by the lawyer to
an unrepresented person.
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REPORTERS NOTES

Model Rule 4.3 (2002) provides guidance to a lawyer who is dealing on
behalf of a client with a person who is not represented bgounsel. The Maine
Bar Rule that comes closest to addressing the same issues is M. Bar R. 3.6(i),
AT OEOI AA O! OT EAET C - EOOAI EAT AA8O "T OF
Ol OAPDOAOAT OAA PAOOITO AOA 110 1 EOIAA AA
require a lawyer to take affirmative steps to ensure that misunderstandings
AAT 60 A 1 AxUAOG660O Al 1 ACEAT AAO AT A AOOEAC
OEAO -1 AAI 201 A 18060 & Oi 01 AGET 1 x A
accordingly recommended the adoption oModel Rule 4.3 (2002) as written.

4EA 4AOCE &1 OAA AEOAOOOAA OEA EOOOAO
paid in whole or in part by an unrepresented party, for example as often
occurs in a real estate transaction where the financing institution designates
Al O1 6A1 xET OA EAAO AOA PAEA AU OEA bpoO
responsibility to clarify which party the lawyer is representing,
1T OxEOEOOAT AET C OEA O1 OOAA 1T &£ OEA 1 AxUAR

RULE4.4 RESPECT FORIGHTS OFHIRD PERSONS
INADVERTENDISCLOSURES

(@) Inrepresenting a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal
rights of such a person.

(b) A lawyer who receives a writing and has reasonable cause to
believe the writing may have been inadvertently disclosed and
contain confidential information or be subject to a claim of privilege
or of protection as trial preparation material:

(1) shall not read the writing or, if he or she has begun to do so,
shall stop reading the writing;

(2) shall notify the sender of the receipt of the writing; and

(3) shall promptly return, destroy or sequester the specified
information and any copies.
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The recipient may not use or disclose the information in the writing until the

claim is resolved, formally or informally. The sending or receiving lawyer may
promptly present the writing to a tribunal under seal for a determination of

the claim.

COMMENT

[1] Responsibility to a client requires a lawyer to subordinate the
interests of others to those of the client, but that responsibility does not imply
a lawyer may disregard the rights of third persons. It is impractical to
catalogue all such rights, buthey include legal restrictions on methods of
obtaining evidence from third persons and unwarranted intrusions into
privileged relationships, such as the clienrtawyer relationship. See also Rule
3.4, setting forth rules regarding Fairness to Opposing Pgrand Counsel.

[2] Paragraph (b) recognizes lawyers sometimes receive writings
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer
knows or reasonably should know that such a received writing contains
confidential information or may be subject to a claim of privilege, this Rule
requires that the lawyer not read the writing, and return, sequester or destroy
the writing and any copies, making no further use of it. Whether the
privileged status of a writing has been waived is a m&gr of law beyond the
OAl PA T £ OEAOCA 201 AbGs &i O DPOODPIMmaIAO
other electronic modes of transmission subject to being read or put into
readable form (see Rule 1.0(n)).

[3] Some lawyers may choose to return a documeérunread, for
example, when the lawyer learns before receiving the document that it was
inadvertently sent to the wrong address. When a lawyer is not required by
applicable law to do so, the decision to voluntarily return such a document is a
matter of professional judgment ordinarily reserved to the lawyer. It is not a
violation of a duty to a client or of these Rules of Professional Conduct to
return a document in such circumstances.

[4] The fact a writing contains metadata does not necessarily mean
the sending lawyer intended the metadata be disclosed, notwithstanding the
fact the ostensible writing may have been disclosed intentionally. The
embedded metadata, if it contains confidential information, or is subject to a
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claim of privilege or of protection as trial preparation material, may be
deemed to be inadvertently disclosed, and thus subject to paragraph (b).

REPORTERS NOTES

Model Rule 4.4(a) (2002) substantively is in accord with M. Bar R.

08xj AQh AO xAll AO x BOIEMRSE $806-(skafing hat,! OO
AO 1 AxUAOOh xA OEIOIA 11O OxEOOEICIU I
COl O1T AT AGO 1T 0 O11 AxEOI OOEO 110 CEOA A

Force thought the Model Rule provided a sound articulation of the ideaund
in M. Bar R. 3.7(a), and thus recommended its adoption.

-TAAT 201 A 181t AQ j¢cnmcq AAAOAOOAO
event he or she receives an inadvertently sent writing. The Task Force
discussed four alternative formulations of this rule: The Model Rule (2002),

OEA OOI A ET -AETAh A OAOOCEIT 1T &£ OEA 0O0I
201 Aogh AT A A OOI A OOAAEET C OEA ADPDOI
Procedure Rule 26(b)(5)(B) (Dec. 1, 2006).

The Model Rule, originally adopted in 2002, merely requires the lawyer
OPOT i POT U TTO0EERAU OEA OAT AAOS6 AT A POT OE,
While there is no further obligation imposed upon a lawyer under that rule,
other law may impose additionalobligations. A number of states, including
New Jersey, have adopted a rule offering lawyers further guidance. The New
Jersey Rule directs an attorney who has received an inadvertently disclosed
writing to not read the writing or, if he or she has begund do so, stop reading,
promptly notify and follow the instructions of the sender and make no further
use of the writing.

The Task Force also reviewed Federal Civil Procedure Rule 26(b)(5)(B)
(Dec. 1, 2006), in light of the language in the New Jersey BulThe Task Force
recognized the approach taken in Federal Civil Procedure Rule 26(b)(5)(B)
allows for a caseby-case determination of the effect of disclosure of
confidential or protected writings. It represents an attempt to permit parties
to use reasmable measures in discovery to protect their privileged
communications. It further recognizes when a writing is disclosed, there may
be competing views with respect to whether the writing is confidential or
privileged. The version of Rule 4.4(b) recommenred by the Task Force places
the obligation on the receiving party who realizes the disclosure error to stop
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reading, to notify the producing party, and to return, destroy or sequester it,
pursuant to instructions, or to seal it pending resolution of a clain of privilege
or protection. The lawyer is not allowed to make any further use of it unless
the claim of protection is resolved to allow such further use. The resolution
may be accomplished formally (by a tribunal) or informally (through
negotiation between the parties). The inclusion of an informal means of
resolving the issue of a claim of protection is an acknowledgement that in
certain situations, it may not be feasible, financially or otherwise, to involve a
tribunal.

The Task Force recommended #ormulation of Rule 4.4(b) different
from Maine Ethics Opinion No. 172, which has been the governing law in
- AET A OET AA OEA - AET A 30DbO@oepv. Ncbdak AEAI
Hanson & DeTroy1999 ME 196, 742 A.2d 933 Corey held an inadvertently
disclosed memorandum protected by the attorneyclient privilege should be
returned by the receiving attorney to the disclosing attorney, and no further
OOA OEI OI A AA 1T AAA 1T £ EOS8 4EA 4AOE &I C
the practical impact of the rule articulated by the Federal District Court in
FDIC v. Singh140 F.R.D. 252 (D. Me. 1992) (stating any intentional or
inadvertent disclosure of privileged material is an automatic waiver of the
attorney-client privilege). In bath of these cases, the courts rejected a case
by-case determination of when the inadvertent disclosure of a writing is a
waiver of a privilege. The Task Force thought it wise to permit lawyers, who
xAOA ET AEODPOOA xEOE OAODA#Rikde tdDdeek A Al A
1 AOOOAI OEEOA DPAOOUSO I PETEITHhH T O OF A
formal means. The Task Force believed, in situations involving inadvertent
disclosures, a casdy-case determination would best balance the competing
interests of the parties.

The Task Force also recognized the advent of new technologies may
alter the nature of some inadvertent disclosures. For example, while a writing
may have been intentionally disclosed by a lawyer, the revelation of
embedded metadata mayise to the level of an inadvertent disclosure. If such
metadata contains confidential information, or is subject to a claim of
privilege or of protection as trial preparation material, it is subject to
paragraph (b).

The Task Force stressed the impéance of making it clear to lawyers
admitted in other jurisdictions that the Maine Rule of Professional Conduct
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4.4(b), as recommended, is a departure from the 2002 Model Rule. Lawyers
who have been practicing in Maine under Maine Ethics Opinion No. 172ust
also be made aware that Rule 4.4(b) represents a different approach to
dealing with the issue of inadvertently disclosed writings.

LAW FIRMSANDASSOCIATIONS
RULES.1  RESPONSIBILITIES OPARTNERSMANAGERSAND SUPERVISORS

(@ A partner in a law firm,and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a
law firm, shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all lawyers in the
firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer
conforms to the Rules of Professional Conduct.

(c) Alawyer shallbeOAODPT T OEAT A &£ O AT 1T OEAO
Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the other lawyer practices,
or has direct supervisory authority over the other lawyer, and
knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial
action.

COMMENT

[1] Paragraph (a) applies to lawyers who have managerial authority
over the professional work of a firm. See Rule 1.0(c). This includes members
of a partnership, the shareholders in a law firm organized as a professional
corporation, and members of other assaations authorized to practice law;
lawyers having comparable managerial authority in a legal services
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organization or a law department of an enterprise or government agency; and
lawyers who have intermediate managerial responsibilities in a firm.
Paragragh (b) applies to lawyers who have supervisory authority over the
work of other lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within
a firm to make reasonable efforts to establish internal policies and procedures
designed to provide reasonable assurance that all lawyers in the firm will
conform to the Rules of Professional Conduct. Such policies and procedures
include those designed to detect and resolve conflicts of interest, identify
dates by which actions must be takenni pending matters, account for client
funds and property and ensure that inexperienced lawyers are properly
supervised.

[3] Other measures that may be required to fulfill the responsibility
DOAOAOEAAA E1T DPAOACOADPE j AQ nAthénatrd DAT A
of its practice. In a small firm of experienced lawyers, informal supervision
and periodic review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures may be necessary. Some
firms, for example, have a procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a designated senior
partner or special committee. See Rule 5.2. Fisnwhether large or small, may
also rely on continuing legal education in professional ethics. In any event, the
ethical atmosphere of a firm can influence the conduct of all its members and
the partners may not assume that all lawyers associated with thérm will
inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal
responsibility for acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer
having comparable managerial authority in a law firm, as well as a lawyer who
has direct supervisory authority over performance of specific legal work by
another lawyer. Whether a lawyer has supervisory authority in particular
circumstances is a question of factPartners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the
firm, while a partner or manager in charge of a particular matter ordinarily
also has supervisory responsibility for the work of other firmlawyers engaged
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in the matter. Appropriate remedial action by a partner or managing lawyer

xT 01 A AAPAT A 11 OEA EIiTAAEAAU 1T &£ OEAC
seriousness of the misconduct. A supervisor is required to intervene to

prevent avoidable conseqences of misconduct if the supervisor knows that

the misconduct occurred. Thus, if a supervising lawyer knows that a
subordinate misrepresented a matter to an opposing party in negotiation, the
supervisor as well as the subordinate has a duty to correct éresulting
misapprehension.

[6] Professional misconduct by a lawyer under supervision could
reveal a violation of paragraph (b) on the part of the supervisory lawyer even
though it does not entail a violation of paragraph (c) because there was no
direction, ratification or knowledge of the violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have
disciplinary liability for the conduct of a partner, associate or subordinate.
Whether a lawyer may be liable civilly or criminally for anoth® |1 Ax UA OG (
conduct is a question of law beyond the scope of these Rules.

[8] The duties imposed by this Rule on managing and supervising
lawyers do not alter the personal duty of each lawyer in a firm to abide by the
Rules of Professional Conduct. See RU8.2(a).

REPORTERS NOTES

Model Rule 5.1 (2002) corresponds to M. Bar R. 3.13(a), which was
adopted by the Maine Supreme Judicial Court in 1997. M. Bar R. 3.13(a),
however, was modeled on the pre2002 version of Rule 5.1. As part of the
Ethics 2000 poject, the scope of Rule 5.1 was broadened to address not only
the responsibility of law firm partners, but also include as part of the group of
OAODPT 1 OEAT A 1 AxUAOOh OET OA 1 AxUAOO xE
clarification, as it was referred to nOEA | " | 2ADPI OOAOG60 %
Changes, recognizes that law is not practiced solely in the context of the
traditional law firm partnership; lawyers also organize as professional
corporations, they work in corporate and governmental law departments as
well as in legal services organizations. The Task Force thought this was an
iImportant clarification and recommended adoption of Model Rule 5.1 (2002)
as written.



RULES.2 RESPONSIBILITIES OF BUBORDINATH_.AWYER

(@) A lawyer is bound by the Rules of Pirfessional Conduct
notwithstanding that the lawyer acted at the direction of another
person.

(b) A subordinate lawyer does not violate the Rules of
Professional Conduct if that lawyer acts in accordance with a
OOPAOOEOTI OU 1 AxUAOG6O (A Aafyiiabld AT A
guestion of professional duty.

COMMENT

[1] Although a lawyer is not relieved of responsibility for a violation
by the fact that the lawyer acted at the direction of a supervisor, that fact may
be relevant in determining whether alawyer had the knowledge required to
render conduct a violation of the Rules. For example, if a subordinate filed a
frivolous pleading at the direction of a supervisor, the subordinate would not
be guilty of a professional violation unless the subordinateknew of the
AT AOIi A1 660 AZ£ZOEOT T T 0O AEAOAAOAOS

[2] When lawyers in a supervisorsubordinate relationship encounter
a matter involving professional judgment as to ethical duty, the supervisor
may assume responsibility for making the judgment. Otherwise a caistent
course of action or position could not be taken. If the question can reasonably
be answered only one way, the duty of both lawyers is clear and they are
equally responsible for fulfilling it. However, if the question is reasonably
arguable, someonehas to decide upon the course of action. That authority
ordinarily reposes in the supervisor, and a subordinate may be guided
accordingly. For example, if a question arises whether the interests of two
Al EAT OO0 AT T &£ EAO O1 AAO sonable desolptidrydi theO E A
qguestion should protect the subordinate professionally if the resolution is
subsequently challenged.

REPORTERS NOTES

Model Rule 5.2 (2002) is substantively identical to M. Bar R. 3.13(b),
which was modeled upon the previous grsion of Model Rule 5.2, and adopted
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in 1997. Accordingly, the Task Force recommended adoption of Model Rule
5.2 (2002) as written.

RULES.3 RESPONSIBILITIEREGARDINGNONLAWYERASSISTANTS

With respect to a nonlawyer employed or retained by or associated with
a lawyer:

(@) a partner, anda lawyer who individually or together with other
lawyers possesses comparable managerial authority in a law firm
shall make reasonable efforts to ensure thathe firm has in effect
i AAOOOAO CEOET C OAAOI T AAT A AOOOOAT /
compatible with the professional obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer
shall make reasonable efforts to ensure O OEA DAOOT 1860
compatible with the professional obligations of the lawyer; and

(c) alawyer shall be responsible for the conduct of such a person that
would be a violation of the Rules of Professional Conduct if engaged
in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the person is employed, or
has direct supervisory authority over the peson, and knows of
the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

COMMENT

[1] Lawyers generally employ assistants in their practice, including
secretaries, investigators, law studentinterns, and paraprofessionals. Such
assistants, whether employees or independent contractors, act for the lawyer
ET OATAEOQEITT 1 £ OEdkrided A kyoronast §ve isueh OOE |
assistants appropriate instruction and supervision concerning theethical
aspects of their employment, particularly regarding the obligation not to
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disclose information relating to representation of the client, and should be
responsible for their work product. The measures employed in supervising
nonlawyers should take &count of the fact that they do not have legal training
and are not subject to professional discipline.

[2] Paragraph (a) requires lawyers with managerial authority within
a law firm to make reasonable efforts to establish internal policies and
procedures designed to provide reasonable assurance that nonlawyers in the
firm will act in a way compatible with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have
supervisory authority over the work of a nonbwyer. Paragraph (c) specifies
the circumstances in which a lawyer is responsible for conduct of a nonlawyer
that would be a violation of the Rules of Professional Conduct if engaged in by
a lawyer.

REPORTERS NOTES

Model Rule 5.3 (2002) corresponds toM. Bar R. 3.13(c), which was
adopted by the Maine Supreme Judicial Court in 1997. As was the case with
respect to M.Bar R. 3.13(a), M. Bar R. 3.13(c) was modeled on the @02
version of Rule 5.3. As part of the Ethics 2000 project, the scope of R&I8
(as well as Model Rule 5.1) was broadened to address not only the
responsibility of law firm partners with respect to nonlawyer assistants, but
also include as part of the group of responsible lawyers, those lawyers with
Oi AT ACAOEAIT A QdificatiohEaS Wt 8vas referfel o n the ABA
2APT OOA0O8 O @bl AT AGETT 1T &£ #EAT CAOh OAAI
in the context of the traditional law firm partnership; lawyers also organize as
professional corporations, they work in corporate and governmental law
departments as well as in legal services organizations. The Task Force
thought this was an important clarification and recommended adoption as
written and recommended adoption of Model Rule 5.3 (2002) as written.

RULES.4 PROFESSIONAINDEPENDENCE OFL.AWYER

(@) A lawyer or law firm shall not share legal fees with a nonlawyer,
except that:

W AT ACOAAI AT O AU A 1 AxUAO xEOE OF
associate may provide for the payment of money, over a
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reasonable period of OEI A AZOAO OEA 1 AxUAO
| AxUAOBO AOOAOA 10 O TTA T0O0 11O,

(2) alawyer who undertakes to complete unfinished legal business
of a deceased lawyer may pay to the estate of the deceased
lawyer that proportion of the total compensation which fairly
represents the services rendered by the deceased lawyer;

(3) a lawyer or law firm may include nonlawyer employees in a
compensation or retirement plan, even though the plan is
based in whole or in part on a profitsharing arrangement;
provided that the amounts paid to nonlawyer employees in
addition to fixed salary,

(i) are not based upon business brought to the law firm by
such employees;

(i)  are not based upon services performed by such employees
in a particular case; and

(i) do not constitute the greater part of the total
remuneration of such employees;

(4) a lawyer may share courtawarded legal fees with a nonprofit
organization that employed, retained or recommended
employment of the lawyer in the matter.

(b) A lawyer shall not form apartnership with a nonlawyer if any of
the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or
pays the lawyer to render legal services for another to direct or
OACOI AOA (pmoflssiondl judhhedbirOrendering such legal
services.

(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, if:
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(1) a nonlawyer owns any interest therein, except that a fiduary
representative of the estate of a lawyer may hold the stock or
interest of the lawyer for a reasonable time during
administration;

(2) a nonlawyer is a corporate director or officer thereof or
occupies the position of similar responsibility in any form of
association other than a corporation; or

(3) a nonlawyer has the right to direct or control the professional
judgment of a lawyer.

COMMENT

[1] The provisions of this Rule express traditional limitations on
OEAOET ¢ A&ZAAO8 4EAOA 1EIEOAOEITO AOA C
independence of judgment. Where someone other than the client pays the
I AxUAOGO EAA 1T 0 OAlI AOUN ofi the la@yed khati AT AO
AOOAT CAT AT O AT AO 110 ITAEAZU OEA 1 AxUAOG
DAOACOAPE j Agqh OOAE AOOAT CAI AT 606 OET Ol
professional judgment.

[2] This Rule also expresses traditional limitations on pemitting a
OEEOA PDHPAOOU OI AEOAAO 10 OAcCOI AOA OE/
rendering legal services to another. See also Rule 1.8(f) (lawyer may accept
compensation from a third party as long as there is no interference with the
I AxUAOB O Egdrofedsoriall juddnmied and the client gives informed
consent). This Rule is not intended to apply to a lawyer, in the context of a
professional disciplinary case, who is directed by the court as a condition of
probation, to be supervised and mentored by enember of the Maine Batr.

REPORTERS NOTES

Model Rule 5.4 (2002) is substantively in accord with M. Bar R. 3.12,
although there are some distinctions.

Model Rule 5.4(a)(2) (2002) contemplates the sale of a deceased

I AxUAO6O DPOAAOEAA8 4EA 4AO0E &1 OAA OET C
more realistic and practical directive for lawyers who are winding up a
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of the language of the Maine provision.

Model Rule 5.4(a)(3) (2002) tracks the first clause of M. Bar R.
3.12(a)(3). The Task Force thought that the provision setting forth the fee
division rules with respect to nonlawyers found in the second clause of M.
Bar R. 3.12(a)(3) offered a useful directive and thus recommended its
inclusion.

The Task Force, after discussignagreed that this Rule was not
applicable to a lawyer who is directed by the court to be supervised and
mentored by another member of the Maine Bar as a condition of disciplinary
probation. In such a case, the supervised lawyer may be subject to the
professional judgment of the supervising lawyer.

Because the Task Force thought Model Rule 5.4 (2002) was a clear
articulation of the Rule addressing the Professional Independence of a
Lawyer, it recommended adoption, subject to the noted modifications.

RULE5.5 UNAUTHORIZEOPRACTICE OEAW:;
MULTIJURISDICTIONAPRACTICE OEAW

(@) A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction, or assist
another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall
not:

(1) except as authorized by these Rules or other law, establish an
office or other systematic and continuous presence in this
jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not

disbarred or suspended from practice in any jurisdiction, may
provide legal services that arse out of or are reasonably related to
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the representation of an existing client on a temporary basis in this
jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to
practice in this jurisdiction and who actively participates in e
matter;

(2) are in or reasonably related to a pending or potential
proceeding before a tribunal in this or another jurisdiction, if
the lawyer, or a person the lawyer is assisting, is authorized by
law or order to appear in such proceeding or reasonably
expects to beso authorized,;

(3) are in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute resolution
proceeding in this or another jurisdiction, if the services arise
00 T &£ 10 AOA OAAOITT AAI ke imdl AOA
jurisdiction in which the lawyer is admitted to practice and are
not services for which the forum requires pro hac vice
admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or
AOA OAAOTT AAT U OAIl AOAAjulsticiddEA 1 A
in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not
disbarred or suspended from practice in any jurisdiction, may
provide legal services in this jurisdiction that:

(1) are provided to OEA 1T AxUAO80O0 AiIiPITUAO 10O
affiliates and are not services for which the forum requirepro
hac viceadmission; or

(2) are services that the lawyer is authorized to provide by federal
law or other law of this jurisdiction.
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COMMENT

[1] A lawyer may practice law only in a jurisdiction in which the
lawyer is authorized to practice. A lawyer may be admitted to practice law in a
jurisdiction on a regular basis or may be authorized by court rule or order or
by law to practice for a limited purpose or on a restricted basis. Paragraph (a)
applies to unauthorized practice of law by a lawyer, whether through the

1l AxUAOBO AEOAAO AAOEIT 1T 0O AU OEA 1 AxUAC

[2] The definition of the practice of law is established by law and
varies from one jurisdiction to another. Whatever the definition, limiting the
practice of law to members of the bar protects the public against rendition of
legal services by unqualified persons. This Rule does not prohibit a lawyer
from employing the sewices of paraprofessionals and delegating functions to
them, so long as the lawyer supervises the delegated work and retains
responsibility for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to
nonlawyers whose empbyment requires knowledge of the law; for example,
claims adjusters, employees of financial or commercial institutions, social
workers, accountants and persons employed in government agencies.
Lawyers also may assist independent nonlawyers, such as parapessionals,
who are authorized by the law of a jurisdiction to provide particular law
related services. In addition, a lawyer may counsel nonlawyers who wish to
proceedpro se

[4] Other than as authorized by law or this Rule, a lawyer who is not
admitted to practice generally in this jurisdiction violates paragraph (b) if the
lawyer establishes an office or other systematic and continuous presence in
this jurisdiction for the practice of law. Presence may be systematic and
continuous even if the lawyer isnot physically present here. Such a lawyer
must not hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to pctice in
another United States jurisdiction, and not disbarred or suspended from
practice in any jurisdiction, may provide legal services on a temporary basis in
this jurisdiction under circumstances that do not create an unreasonable risk
to the interests of their clients, the public or the courts. Paragraph (c)
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identifies four such circumstances. The fact that conduct is not so identified
does not imply that the conduct is or is not authorized. With the exception of
paragraphs (d)(1) and (d)(2), this Ruk does not authorize a lawyer to
establish an office or other systematic and continuous presence in this
jurisdiction without being admitted to practice generally here.

6] 4EAOA EO 11 OEICI A OAOO O AAOAOI
are provided onaO OAT BT OAOU AAOEOO6 ETI OEEO EOOEC
PAOI EOOEAT A O1T AAO PAOACOADPE j AQqs 3A00E
the lawyer provides services in this jurisdiction on a recurring basis, or for an
extended period of time, as when the layer is representing a client in a single

lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to
practice law in any United States jurisdiction, which includes the District of
Columbia and any state, territory ® commonwealth of the United States. The
x] OA OAAI EOOAAG ET DAOACOADPE j AQq ATT OAI
to practice in the jurisdiction in which the lawyer is admitted and excludes a
lawyer who while technically admitted is not authorized to pactice, because,
for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the
public are protected if a lawyer admitted only in another jurisdiction
associates with a lawyer licensed to practice irthis jurisdiction. For this
paragraph to apply, however, the lawyer admitted to practice in this
jurisdiction must actively participate in and share responsibility for the
representation of the client.

[9] Lawyers not admitted to practice generally in gurisdiction may
be authorized by law or order of a tribunal or an administrative agency to
appear before the tribunal or agency. This authority may be granted pursuant
to formal rules governing admissionpro hac viceor pursuant to informal
practice of the tribunal or agency. Under paragraph (c)(2), a lawyer does not
violate this Rule when the lawyer appears before a tribunal or agency
pursuant to such authority. To the extent that a court rule or other law of this
jurisdiction requires a lawyer who is na admitted to practice in this
jurisdiction to obtain admission pro hac vice before appearing before a
tribunal or administrative agency, this Rule requires the lawyer to obtain that
authority.
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[10] Paragraph (c)(2) also provides that a lawyer renderingservices in
this jurisdiction on a temporary basis does not violate this Rule when the
lawyer engages in conduct in anticipation of a proceeding or hearing in a
jurisdiction in which the lawyer is authorized to practice law or in which the
lawyer reasonably expects to be admittedpro hac vice Examples of such
conduct include meetings with the client, interviews of potential withesses,
and the review of documents. Similarly, a lawyer admitted only in another
jurisdiction may engage in conduct temporarily in this jurisdiction in
connection with pending litigation in another jurisdiction in which the lawyer
IS or reasonably expects to be authorized to appear, including taking
depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects be admitted to
appear before a court or administrative agency, paragraph (c)(2) also permits
conduct by lawyers who are associated with that lawyer in the matter, but
who do not expect to appear before the court or administrative agency. For
example, sibordinate lawyers may conduct research, review documents, and
attend meetings with witnesses in support of the lawyer responsible for the
litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in
another jurisdiction to perform services on a temporary basis in this
jurisdiction if those services are in or reasonably related to a pending or
potential arbitration, mediation, or other alternative dispute resolution
proceeding in this or another jurisdiction, if the services arise out of oare
OAAOI T AAT U OAI AGAA OI OEA 1 AxUAO6O0 DO
lawyer is admitted to practice. The lawyer, however, must obtain admission
pro hac vicein the case of a coudannexed arbitration or mediation or
otherwise if court rules or law so require.

[13] Paragraph (c)(4) permits a lawyer admitted in another
jurisdiction to provide certain legal services on a temporary basis in this
EOOEOAEAOQOEIT OEAO AOEOA 100 1T £ 10 AOA
in a jurisdiction in which the lawyer is admitted but are not within paragraphs
(c)(2) or (c)(3). These services include both legal services and services that
nonlawyers may perform but that are considered the practice of law when

performed by lawyers.



[14] Paragraphs (c)(3)and (c)(4) require that the services arise out of
IO AA OAAOITAAT U OAI ACAA O OEA 1 AxUAOCQ
lawyer is admitted. A variety of factors evidence such a relationship. The
I AxUAOG6O Al EAT O 1 AU EA®Aby hdldnwyer, BrOnRYOET OO0
be resident in or have substantial contacts with the jurisdiction in which the
lawyer is admitted. The matter, although involving other jurisdictions, may
have a significant connection with that jurisdiction. In other cases, sigfiicant
AOPAAOO 1T &£ OEA 1T AxUAOBO0 x1 OE 1 ECEO AA
significant aspect of the matter may involve the law of that jurisdiction. The
I AAAOOAOU OAlI AGEI 1 OEEDP T ECEO AOEOA xEA
iIssues involve muliple jurisdictions, such as when the officers of a
multinational corporation survey potential business sites and seek the
services of their lawyer in assessing the relative merits of each. In addition,
OEA OAOOGEAAO 1T AU AOAx 11 @sE Aeveloged UAOB (
through the regular practice of law on behalf of clients in matters involving a
particular body of federal, nationally-uniform, foreign, or international law.

[15] Paragraph (d) identifies two circumstances in which a lawyer who
iIs admitted to practice in another United States jurisdiction, and is not
disbarred or suspended from practice in any jurisdiction, may establish an
office or other systematic and continuougoresence in this jurisdiction for the
practice of law as well as provide legal services on a temporary basis. Except
as provided in paragraphs (d)(1) and (d)(2), a lawyer who is admitted to
practice law in another jurisdiction and who establishes an officeor other
systematic or continuous presence in this jurisdiction must become admitted
to practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a lawyer who is employed by a client
to provide legal services to the client or its orgnizational affiliates, i.e.,
entities that control, are controlled by, or are under common control with the
employer. This paragraph does not authorize the provision of personal legal
OAOOEAAO Oi OEA AiPIiTUAOCGO T £AFE®AOO 1 0
house corporate lawyers, government lawyers and others who are employed
01 OAT AAO 1 ACAl OAOOGEAAOG O OEA Ai DIl U/
employer outside the jurisdiction in which the lawyer is licensed generally
serves the interestsof the employer and does not create an unreasonable risk
to the client and others because the employer is well situated to assess the
I AxUAOGO NOAI EEAZEAAQEI T O AT A OEA NOAIT EOL
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[17] If an employed lawyer establishes an office or othesystematic
presence in this jurisdiction for the purpose of rendering legal services to the
employer, the lawyer may be subject to registration or other requirements,
including assessments for client protection funds and mandatory continuing
legal educatian.

[18] Paragraph (d)(2) recognizes that a lawyer may provide legal
services in a jurisdiction in which the lawyer is not licensed when authorized
to do so by federal or other law, which includes statute, court rule, executive
regulation or judicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) or otherwise is subject to the disciplinary authority of
this jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this
jurisdiction pursuant to paragraphs (c) or (d) may have to inform the client
that the lawyer is not licensed to practice law in this jurisdiction. For example,
that may be required when the representation occurs primarily in this
jurisdiction and requires knowledge of the law of this jurisdiction. See Rule
1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications
advertising legal services to prospective clients in this jurisdiction by lawyers
who are admitted to practice in other jurisdictions. Wheher and how lawyers
may communicate the availability of their services to prospective clients in
this jurisdiction is governed by Rules 7.1 to 7.5.

REPORTERS NOTES

Model Rule 5.5 (2002), addressing Unauthorized Practice of Law and

Multijurisdictional P ractice, is an analog to M. Bar R. 3.2(a). Model Rule 5.5,

however, goes into much greater detail than the Maine Bar Rule, describing
how lawyers may conduct their practice and communicate with persons in
states where they are not licensed. Rule 5.5, efing lawyers both clarity and
flexibility by specifically outlining practices that are not prohibited, recognizes
that such outof-state contacts and communications have become an

,,,,,

ET AOAAOGET Ci U T AAAOOA OU-stneNeyd pracEesi AT U

‘A)(



-TAAT 201 A v8u Ai 1T OEI OAO Oi OAOPAAOD
lawyers who practice within its state borders. It also recognizes, however,
that the market for legal services is increasingly interstate in nature. Model
Rule 5.5 distinguishesbetth AT A 1 AxUAO OAAEET ¢ OI AOGO
Al 1 OET O1 6O DPOAOGAT AA6 ET A OOAOA EIT xEE
OEAO OAI AET O DPOI EEAEOAAQh AT A A 1 AxUA«
OOAT PT OAOU A-AfGtE®jdrisdietion. AThe ThsORdrce thought that
201 A vB8uvb60O OAAT CTEOEITT 1T &£ OEEO OECI E£EE?
between the interests of the public in state licensure of attorneys, and the
iImportance of fostering an increasingly multijurisdictional market for legal
services. The Task Force recommended inclusion, however, of the limitation
that a lawyer not licensed in Maine may only provide legal services on a
temporary basis when such services have a connection to the representation

of an existing client.

Mi AAT 201 A wsduh AAAOAOOEI ¢ OOAOAOGGE Al
designed to work in tandem with Rule 5.5. Rule 8.5 explicitly recognizes the
disciplinary authority of both the state in which a lawyer is licensed, as well as
the state in which the conduct occurs (the practice of law). Neither Model
Rule 5.5, the Maine Bar Rules, nor Maine statutes explicitly defines what
AT T OOEOOOAO OEA ODPOAAOGEAA 1T &£ 1 Ax8d 4EA
Definition of the Practice of Law in 2002, whictlA AOAT T PAA A OAOAT A
states to consider in developing their statutory definitions, but fell short of
drafting a definition. Maine law prohibits the unauthorized practice of law

without defining it. (See 4 M.R.S.8&07).

The Task Force observed that 4 M.R.S. 88 8808 is, in part,
inconsistent with Model Rule 5.5.  Accordingly, it recommended that the
I 00T OT Au ' AT AOAI 60 1T £#ZEZEAAh OEA AAI ET EOC
prohibition against the unauthorized practice of law, propose conforming
amendments to 4 M.R.S. &8D1-808, in order to rectify the conflict between
the statutory provisions and Rule 5.5.

It was the consensus of the Task Force, to quote Maine Professional
Ethics Commission in Opinion No. 189, A O.. AB& Model Rule 5.5, as a
whole, quite accurately reflects historical and widely accepted notions of the
limits of multijurisdictional practice and the parameters of the unauthorized
DOAAOEAA 1T &£ 1 Ax86 I AAT OAET CI Uidn ofOEA 4
Model Rule 5.5 (2002), with noted modifications.
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RULE5.6  RESTRICTIONS ON THRIGHT TOPRACTICE
A lawyer shall not participate in offering or making:

(@) a partnership, shareholders, operating, employment, or other
similar type of agreement that restricts the right of a lawyer to
practice after termination of the relationship, except an agreement
concerning benefits upon retirement; or

() AT ACOAAI AT O ET xEEAE A OAOOOEAO
practice is part of the settlement é a client controversy.

COMMENT

[1] An agreement restricting the right of lawyers to practice after
leaving a firm not only limits their professional autonomy but also limits the
freedom of clients to choose a lawyer. Paragraph (a) prohibits such
agreements except for restrictions incident to provisions concerning
retirement benefits for service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent
other persons in connection with settling a claim on behalf of elient.

[3] This Rule does not apply to prohibit restrictions that may be
included in the terms of the sale of a law practice pursuant to Rule 1.17.

REPORTERSNOTES

- T AAT 201 A v8e jcmmecqh DPOT EEAEOQOET ¢ 4
right to practice law, is substantively in accord with M. Bar R. 3.2(g). Such
agreements may have the effect of limiting the pool of lawyers available to the
DOAT EAh AO xAll AO AEEAAOEI C A 1 AxUAOG(
Force thought that Comment [3], reognizing that there may be restrictions
attached to the sale of a law practice but such a sale is governed by another
rule (Rule 1.17), highlighted an important related issue.
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Because Model Rule 5.6 (2002) offers a clear articulation of the rule
prohibiti ng restrictions on the practice of law, the Task Force recommended
its adoption.

Advisory Note z August 2015
[Added to reference the abrogation of Rule 1.17 and adoption of Rule
1.17A]

While subsection (a) of Rule 5.6 prohibits restrictions on theractice of
law, Comment [3] clarifies such restrictions are not prohibited when used in
connection with the sale of a practice pursuant to Rule 1.17. The
recommended abrogation of Rule 1.17 and adoption of Rule 1.17A, Sale of Law
Practice, is not meant ¢ alter this position. Agreements for the sale of all or
part of a practice may require the use of covenants not to compete in order to
DOl OAAO OEA AOUAOG6O EI OAOAOOS 30AE A
common law restrictions that Maine courts immse generally on non
competition agreements which prevent such restrictions from being any
AOT AAAO OEAT 1TAAAAA OI bHOoi OAAO OEA AOQUA

RULES.7 RESPONSIBILITIE®RREGARDINGAW-RELATEDSERVICES

(@) A lawyer shall be subject to the Rules oProfessional Conduct
with respect to the provision of lawrelated services, as defined in
paragraph (b), if the lawrelated services are provided:

(1) by the lawyer in circumstances that are not distinct from the
| AxUAOG6O DPOT OEOETlkentsiofE 1 ACAT OAOO|

(2) in other circumstances by an entity controlled by the lawyer
individually or with others if the lawyer fails to take
reasonable measures to assure that a person obtaining the law
related services knows that the services are not legal services
and that the protections of the clientlawyer relationship do
not exist.

) 4EA OAOCOATAAIOAA OAOOEAAOGG AATT OAO
reasonably be performed in conjunction with and in substance are

related to the provision of legal services, and that areot prohibited
as unauthorized practice of law when provided by a nonlawyer.
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COMMENT

[1] When a lawyer performs lawrelated services or controls an
organization that does so, there exists the potential for ethical problems.
Principal among these isthe possibility that the person for whom the law
related services are performed fails to understand that the services may not
carry with them the protections normally afforded as part of the cliertlawyer
relationship. The recipient of the lawrelated services may expect, for
example, that the protection of client confidences, prohibitions against
representation of persons with conflicting interests, and obligations of a
lawyer to maintain professional independence apply to the provision of law
related sernvices when that may not be the case.

[2] Rule 5.7 applies to the provision of lawelated services by a
lawyer even when the lawyer does not provide any legal services to the
person for whom the lawrelated services are performed and whether the
law-related services are performed through a law firm or a separate entity.
The Rule identifies the circumstances in which all of the Rules of Professional
Conduct apply to the provision of lawrelated services. Even when those
circumstances do not exist, however,ite conduct of a lawyer involved in the
provision of law-related services is subject to those Rules that apply generally
to lawyer conduct, regardless of whether the conduct involves the provision of
legal services. See, e.g., Rule 8.4.

[3] When lawrelated services are provided by a lawyer under
AEOAOI OOAT AAO OEAO AOA 110 AEOOETAO
services to clients, the lawyer in providing the lawrelated services must
adhere to the requirements of the Rules of Professional Conduct psovided
in paragraph (a)(1). Even when the lawrelated and legal services are
provided in circumstances that are distinct from each other, for example
through separate entities or different support staff within the law firm, the
Rules of Professional Caluct apply to the lawyer as provided in paragraph
(@)(2) unless the lawyer takes reasonable measures to assure that the
recipient of the law-related services knows that the services are not legal
services and that the protections of the clientawyer relationship do not

apply.
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[4] Law-related services also may be provided through an entity that
is distinct from that through which the lawyer provides legal services. If the
1 AxUAO ET AEOEAOAIT U 10O xEOE 1T OEAOO EAO
the Rue requires the lawyer to take reasonable measures to assure that each
person using the services of the entity knows that the services provided by the
entity are not legal services and that the Rules of Professional Conduct that
relate to the clientlawyer OAT AOET 1 OEED AT 11 06 APDPIi U8
entity extends to the ability to direct its operation. Whether a lawyer has such
control will depend upon the circumstances of the particular case.

[5] When a clientlawyer relationship exists with a person who is
referred by a lawyer to a separate lawrelated service entity controlled by the
lawyer, individually or with others, the lawyer must comply with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2)
to assure thd a person using lawrelated services understands the practical
effect or significance of the inapplicability of the Rules of Professional
Conduct, the lawyer should communicate to the person receiving the law
related services, in a manner sufficient to aure that the person understands
the significance of the fact, that the relationship of the person to the business
entity will not be a client-lawyer relationship. The communication should be
made before entering into an agreement for provision of or prowding law-
related services, and preferably should be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken
reasonable measures under the circumstances to communicate the desired
understanding. For instance, a sophisticated user ¢tdw-related services, such
as a publicly held corporation, may require a lesser explanation than someone
unaccustomed to making distinctions between legal services and larelated
services, such as an individual seeking tax advice from a lawyaccountantor
investigative services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law
related services, a lawyer should take special care to keep separate the
provision of law-related and legal services in order to nmimize the risk that
the recipient will assume that the lawrelated services are legal services. The
risk of such confusion is especially acute when the lawyer renders both types
of services with respect to the same matter. Under some circumstances the
legal and lawrelated services may be so closely entwined that they cannot be

224



distinguished from each other, and the requirement of disclosure and
consultation imposed by paragraph (a)(2) of the Rule cannot be met. In such a

case a lawyer will be responsibleEl O AOOOOET ¢ OEAO Al OE C
and, to the extent required by Rule 5.3, that of nonlawyer employees in the

distinct entity that the lawyer controls complies in all respects with the Rules

of Professional Conduct.

[9] A broad range of econonu and other interests of clients may be
served by lawyers engaging in the delivery of lawelated services. Examples
of law-related services include providing title insurance, financial planning,
accounting, trust services, real estate counseling, legisia lobbying,
economic analysis, social work, psychological counseling, tax preparation, and
patent, medical or environmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services
the protections of those Rules that apply teéhe client-lawyer relationship, the
lawyer must take special care to heed the proscriptions of the Rules
addressing conflictof-interest (Rules 1.7 through 1.11, especially Rules
1.7(a)(2) and 1.8(a), (b) and (f)), and to scrupulously adhere to the
requirements of Rule 1.6 relating to disclosure of confidential information.
The promotion of the lawrelated services must also in all respects comply
with Rules 7.1 through 7.3, dealing with advertising and solicitation. In that
regard, lawyers should take speel care to identify the obligations that may
AA EI b1 OAA AO A OAOOI O T £ A EOOEOAEAOEI

[11] When the full protections of all of the Rules of Professional
Conduct do not apply to the provision of lawrelated services, principles of
law external to the Rules, for example, the law of principal and agent, govern
the legal duties owed to those receiving the services. Those other legal
principles may establish a different degree of protection for the recipient with
respect to confidentiality of information, conflicts of interest and permissible
business relationships with clients. See also Rule 8.4 (Misconduct).

REPORTERS NOTES

-1 AAl 201 A usx jcmmgQqh AAAOAGE] ¢ A
OAOOEAAGO EO OOAOOAB&EHRGBAR[UBkIiruleOEEPAAT O
the idea that lawyers who perform law related services or operate an ancillary

business entity remain subject to the Rules of Professional Conduct, unless the
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lawyer takes reasonable measures to assure the client thahea services
provided by the entity are not legal services and that the Rules of Professional
Conduct do not apply. Other issues implicated by lavelated ancillary
businesses are addressed in Model Rule 5.4.

The Task Force recommended adoption of Modeluke 5.7 (2002) as
written.

PUBLICSERVICE
RULE6.1  VOLUNTARYPROBONOPUBLICOSERVICE

Every lawyer has a professional responsibility to provide legal services
to those unable to pay.

Aspirational Goals
In fulfilling this responsibility, the lawyer should provide legal services
without fee or expectation of fee to:

(1) persons oflimited means; or

(2) charitable, religious, civic, community, governmental and
educational organizations in matters that are designed
primarily to address the needs of persons of limited means;

and

(3) individuals, groups or organizations seeking to secure or
protect civil rights, civil liberties or public rights, or charitable,
religious, civic, community, governmental and educational
organizations in matters in furtherance of their organizational
purposes, where the payment of standard legal fees would
signEEAAT 01 U AAPI AOA OEA 1T OCAT EUAO
would be otherwise inappropriate; or

(4) activities for improving the law, the legal system or the legal
profession.
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In addition, a lawyer voluntarily should contribute financial support to
organizations that provide legal services to persons of limited means.

COMMENT

[1] Every lawyer, regardless of professional prominence or
professional work load, should provide legal services to those unable to pay.
While the ABA model rule specifies an annual number of hours each lawyer
should provide, Maine lawyers, have created a tdition of delivering a
nationally recognized high quantity of pro bono services. Because of this
professional ethic, Maine attorneys understand any set standard is insufficient
to meet the critical need to provide legal services to those individuals and
institutions unable to afford them.

[2] Paragraphs (1) and (2) of these Aspirational Goals prioritize the
critical need for legal services that exists among persons of limited means by
providing legal services be rendered directly to the disadvantaged oto
organizations serving the disadvantaged without fee or expectation of fee.
Legal services under these paragraphs consist of a full range of activities,
including individual and class representation, the provision of legal advice,
legislative lobbying, administrative rule making and the provision of free
training or mentoring to those who represent persons of limited means. The
variety of these activities should facilitate participation by government
lawyers, even when restrictions exist on their engagig in the outside practice
of law.

[3] Persons eligible for legal services under paragraphs (1) and (2)
are those who qualify for participation in programs funded by the Legal
Services Corporation and those whose incomes and financial resources are
slightly above the guidelines utilized by such programs but nevertheless,
cannot afford counsel. Legal services can be rendered to individuals or to
I OCAT EUAOETI T O OOAE AO EIT AT AOO OEAI OAO
pantries that serve those of limited m&1 08 4EA OAOI OCI ¢
I OCATEUAOQEI T 06 ET Al OAAOh AOGO EO 110 1EI
sections of governmental or public sector agencies.

[4] Services rendered cannot be consideregro bonoif an anticipated
fee is uncollected, but th AxAOA T &£ OOAOOOT OU AOOI C
originally accepted aspro bono would not disqualify such services from



inclusion under this section. Lawyers who do receive fees in such cases are
encouraged to contribute an appropriate portion of such fee® organizations
or projects that benefit persons of limited means.

[5] To the extent possible, a lawyer should fulfill the responsibility to
perform pro bonoservices directly to the financially needy through activities
described in paragraphs (1) and (2 of the Aspirational Goals. Paragraphs (3)
and (4) describe other means to performpro bono services, although those
have a less specific impact on individuals needing legal representation.
Constitutional, statutory or regulatory restrictions may prohibit or impede
government and public sector lawyers from performing thepro bonoservices
outlined in paragraphs (1) and (2). Accordingly, where those restrictions
apply, government and public sector lawyers may fulfill theirpro bono
responsibility by performing services outlined in paragraphs (3) and (4).

[6] Paragraph (3) includes the provision of certain types of legal
services to those whose incomes and financial resources place them above
limited means. It also permits thepro bonolawyer to accept a sbstantially
reduced fee for services. Examples of the types of issues that may be
addressed under this paragraph are First Amendment claims, Title VII claims
and environmental protection claims. Additionally, a wide range of
organizations may be represerngd, including social service, medical research,
cultural and religious groups.

[7] Paragraph (3) covers instances in which lawyers agree to and
receive a modest fee for furnishing legal services to persons of limited means
such as participation in judicae programs and acceptance of court
APl ET O AT OO ET xEEAE OEA EAA EO OOAOOA

[8] Paragraph (4) recognizes the value of lawyers engaging in
activities improving the law, the legal system or the legal profession, in
addition to providing pro bonorepresentation to individuals serving on bar
association committees, serving on boards opro bono or legal services
programs, taking part in Law Day activities, acting as a continuing legal
education instructor, mediator or arbitrator and engaging in legislative
lobbying to improve the law, the legal system or the profession are a few
examples of the many activities that fall within this paragraph.

22¢



[9] There may be times when it is not feasible for a lawyer to engage
in pro bonoservices to individuals. At such times a lawyer may discharge the
pro bono responsibility by providing financial support to organizations
providing free legal services to persons of limited means. Such financial
support is equivalent to the value of the hous of service that would have
otherwise been provided. In addition, at times it may be more feasible to
satisfy the pro bonoOAOPT T OEAEI EOU AT 11 AAOEM®AI Uh
bonoactivities.

[10] The efforts of individual lawyers are not enough taneet the need
for legal services existing among persons of limited means. Consequently, the
government and the profession instituted additional programs to provide
those services. Every lawyer should support such programs financially, as well
as providingdirect pro bonoservices.

[11] Although this rule does not express a minimum opro bonolegal
hours, law firm management and practitioners must not abandon the
voluntary commitment to pro bonopublic service Maine lawyers historically
have demonstrated. Being in the national forefront bears with it both honor
and continuing duty. Thus, law firms should enable and encourage all lawyers
in the firm to provide the pro bonolegal services called for by this Rule, and
practitioners should exhort each otherto satisfy unmet legal needs in direct
and creative ways.

[12] The responsibility set forth in this Rule is aspirational and not to
be enforced through disciplinary process.

REPORTERS NOTES

Model Rule 6.1 (2002) is substantively in accord with M. Bar R-A,
Aspirational Goals for Lawyer Professionalism. The Task Force recognized
that Maine lawyers are nationally known for their outstanding commitment to
providing pro bono legal services. A such, the Task Force recommended
adoption of Model Rule 6.1, with some noted modifications.

The ABA Model Rule specifies fifty (50) hours per year as the amount
each lawyer should provide. Because of the high standard fpro bonoservice
Maine lawyers have established, the Task Force thought that any enumeration
of hours is unnecessary, and perhaps send the wrong message that there is a



specific number of hours ofpro bonoservice that would sufficiently meet the
critical legal services need of thosandividuals and institutions unable to
afford them. Accordingly, the Task Force decided not to suggest a specific
number of hours.

Model Rule 6.1 (2002) sets forth a staged order of preference for the
types of pro bonoservices to be rendered by lawyes: it prioritizes direct pro
bono representation of persons of limited means ompro bonorepresentation
to organizations that are designed primarily to address the needs of persons
of limited means. The Task Force recognized the compelling need of peopte
limited means for legal services, but also acknowledged the importance of
I A x U pr@®liddo service in furtherance of the creation of a framework to
support charitable, religious, civic, community, governmental and educational
organizations. The Task FOAA A£OOOEAO AOAAEOAA OEA
participation in law reform activities. The Task Force believed the prioritized
listing of types of pro bono service was important in efforts to address the
critical need for legal services for persons withlimited means. Thus it
recommended adoption of the Model Rule, as modified.

RULEG6.2  ACCEPTINAPPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribunal to represent
a person except for good cause, such as:

(@) representing the client islikely to result in violation of the Rules
of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable
financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely o
to impair the client-l Ax UAO OAI AOET T OEEDP 1T O OE
represent the client.

COMMENT

) [1] A lawyer ordinarily is not obliged to accept a client whose
AEAOAAOAO 1T O AAOOA OEA 1 AxUAO OACAOAO |
select clients ishowever, qualified. All lawyers have a responsibility to assist
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in providing pro bono publicoservice. See Rule 6.1. An individual lawyer
fulfills this responsibility by accepting a fair share of unpopular matters or
indigent or unpopular clients. A lawyermay also be subject to appointment by
a court to serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to
represent a person who cannot afford to retain coundeor whose cause is
unpopular. Good cause exists if the lawyer could not handle the matter
competently, see Rule 1.1, or if undertaking the representation would result in
an improper conflict-of-interest, for example, when the client or the cause is
so repugnant to the lawyer as to be likely to impair the clierdawyer
OA1l ACETT OEED 10 OEA 1T AxUAO80O AAEI EOU Ol
seek to decline an appointment if acceptance would be unreasonably
burdensome, for example, when it would impos a financial sacrifice so great
as to be unjust.

[3] An appointed lawyer has the same obligations to the client as
retained counsel, including the obligations of loyalty and confidentiality, and
Is subject to the same limitations on the clienrtawyer relationship, such as the
obligation to refrain from assisting the client in violation of the Rules.

REPORTERS NOTES

- T AAT 201 A 98¢ j¢nngcgqh AAAOAOOEI ¢ A
appointments, has no direct Maine Bar Rule counterparb(it seeM. Bar R. 2A
AAAOAOOET [@o bbnhobliydtion®)s The obligation recognized by Rule
p8¢ EO CATAOAI 1T U OAT AT UUAA AO A AAOEO
D1 x A G8edABAj Annotated Model Rules of Professional Conduct, Fifth
edition, p. 514). 4AEEO 201 A EAO AAAT AAOAOEAAA AOQO
ET OOEOOOEI T Al ET OAOAOOO AO xIA) 1 AO OEITC

Because the Task Force thought Model Rule 6.2 (2002) was a clear
articulation of what has been the practice in Maine, it recommended its
adoption as written.
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RULEG.3 MEMBERSHIP INNEGALSERVICESORGANIZATION

A lawyer may serve as a director, officeor member of a legal services
organization, apart from the law firm in which the lawyer practices,
notwithstanding that the organization serves persons having interests
adverse to a client of the lawyer. The lawyer shall not knowingly participate in
a decsion or action of the organization:

(a) if participating in the decision or action would be incompatible
xEOE OEA 1 AxUAO8O T AIECAOEITO O A

(b) where the decision or action could have a material adverse effect
on the representation of aclient of the organization whose interests
are adverse to a client of the lawyer.

COMMENT

[1] Lawyers should be encouraged to support and participate in legal
service organizations. A lawyer who is an officer or a member of such an
organization does notthereby have a clientlawyer relationship with persons
served by the organization. However, there is potential conflict between the
ET OAOAOOO 1T £ OOAE bHAOOITO AT A OEA ETO
possibility of such conflict disqualified a lawer from serving on the board of a
I ACAT OAOOEAAO 1T OCATEUAOGEITh OEA DOl £AC
would be severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the
organization that the representation will not be affected by conflicting
loyalties of a member of the board. Established, written policies in this respect
can enhance the credibility of such assurances.

REPORTERS NOTES

Model Rule 6.3 (2002) addresses the issues raised when a lawygarves
on the board of directors of a legal services organization. It is designed to
neutralize the risk of disqualification as a result of a conflicbf-interest
AAOxAAT A 1T AxUAOB8O Al EAT OO AT A OEA Al E
order to encourage attorneys to serve on boards of these organizations. This
Rule provides a relaxed remedy for what might be considered a conflicf-
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interest because board members of legal services organizations are commonly
not involved in decisions about particdar cases. Rather, such board decisions
generally address broad policy issues and general fiscal matters. If a decision
of a legal services board is inconsistent or incompatible with a lawyer/board

i AT AAOBO T AT ECAOQOETT O Ol Enbvevet, he l&vhed Al E/
must recuse himself or herself from taking part in such decision. For example,
when a policy matter engenders an apparent conflict for a lawyer/board
member (such as the establishment of case acceptance priorities), a lawyer is
prohibited from patrticipating in such matter. When however, a lawyer/board
member represents one party to a conflict and a staff attorney of the legal
services organization represents an opposing party, this may result in a classic
conflict-of-interest, as desribed in Rule 1.7(b). In such a case, the conflict can
only be cured by the informed consent of both parties.

Although there is no comparable provision under the Maine Bar Rules,
the Task Force thought Model Rule 6.3 (2002) offers lawyers useful guidasc
and thus recommended its adoption as written.

RULEG.4 LAW REFORMACTIVITIESAFFECTINCLIENT INTEREST

A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration notwithstanding that the
reform may affect the interests of a client of the lawyer. When the lawyer
knows that the interests of a client may be materially affected by a decision in
which the lawyer participates, the lawyer shall disclose that fact to the
organization, but need not identify the client.

COMMENT

[1] Lawyers involved in organizations seeking law reform generally
do not have a clientlawyer relationship with the organization. Otherwise, it
might follow that a lawyer could not be involved in abar association law
reform program that might indirectly affect a client. See also Rule 1.2(b). For
example, a lawyer specializing in antitrust litigation might be regarded as
disqualified from participating in drafting revisions of rules governing that
subject. In determining the nature and scope of participation in such activities,
a lawyer should be mindful of obligations to clients under other Rules,
particularly Rule 1.7. A lawyer is professionally obligated to protect the
integrity of the program by making an appropriate disclosure within the
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organization when the lawyer knows a private client might be materially
affected.

REPORTERS NOTES

Model Rule 6.4 (2002) addresses issues that are analogous to the issues

raised by Model Rule 6.3: facilitatingl Ax UAOOS OAOOEAA 11
OAZI Of 1T OCAT EUAOEIT T 0846 4EA 201 A OAAI C’
board of such an organization can be distinguished from representing it.
Accordingly, Rule 6.3 authorizes such service on law reform organizatio

boards, notwithstanding the fact that a reform effort may affect the interests

I £ OEA 1 AxUAOB6O0 Al EAT 008 $EOAI T OOOA Oi
OEA AT AOA | Al AAOTI AxUAOB8O Al EAT 6O AOA i
board.

There is no comparable provision under the Maine Bar Rules. Because
Model Rule 6.4 (2002) provides beneficial guidance, the Task Force
recommended adoption as written.

RULEG.5 NONPROFIT ANBCOURT-ANNEXEOLIMITED LEGAL
SERVICES ANPROGRAMS

(@) A lawyer who, under the auspices of a program sponsored by a
nonprofit organization or court, provides short-term limited legal
services to a client without expectation by either the lawyer or the
client that the lawyer will provide continuing representation in the
matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer is aware
that the representation of the client involves a conflictof-
interest; and

(2) is subject to Rule 1.10 only if the lawyer is aware that another
lawyer associated with the lawyerin a law firm is disqualified
by Rule 1.7 or 1.9(a) with respect to the matter.

(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable
to a representation governed by this Rule.
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COMMENT

[1] Legal services organizations, courts and various nonprofit
organizations have established programs through which lawyers provide
short-term limited legal service® such as advice or the completion of legal
forms? that will assist persons to address their legl problems without
further representation by a lawyer. In these programs, such as legatvice
hotlines, adviceonly clinics or pro secounseling programs, a clierdawyer
OAl AOET 1 OEED EO AOOAAI EOEAAnR AOO OEAO!
representation of the client will continue beyond the limited consultation.
Such programs are normally operated under circumstances in which it is not
feasible for a lawyer to systematically screen for conflicts of interest as is
generally required before undertakng a representation. See, e.g., Rules 1.7,
1.9 and 1.10.

[2] A lawyer who provides shortterm limited legal services pursuant
Oi OEEO 201 A 106600 OAAOOA OEA Al EAT 060
the representation. See Rule 1.2(c). If a sheterm limited representation
would not be reasonable under the circumstances, the lawyer may offer
advice to the client but must also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, the Rules of
Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the
limited representation.

[3] Because a lawyer who is representing a client in the
circumstances addressed by this Rule ordinarily is not able to check
systematically for conflicts of interest, paragraph (a) requires compliance
with Rules 1.7 or 1.9(a) only if the lawyer knows that the representation
presents a conflictof-interest for the lawyer, and with Rule 1.10 only if the
I AxUAO ETT xO OEAO AT1T OEAO 1 AxUby@QuleeT OE/
1.7 or 1.9(a) in the matter.

[4] Because the limited nature of the services significantly reduces
the risk of conflicts of interest with other matters being handled by the
Il AxUAOBO ~ZEEOIi h DPAOACOAPE | AQ bpOI OEAAO
representation governed by this Rule except as provided by paragraph (a)(2).
Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10
xEAT OEA 1 AxUAO ETT xO OEAO OEA 1 AxUAOG
1.9(a). By virtue of parscC OADE j AQh ET xAOAOh A 1T AxUAOEC
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undertaking or continuing the representation of a client with interests

adverse to a client being represented under the p@ OAT 6 0 AOOPEAAOS
the personal disqualification of a lawyer participating in the program be

imputed to other lawyers patrticipating in the program.

[5] If, after commencing a shorterm limited representation in
accordance with this Rule, a lawyeundertakes to represent the client in the
matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.

6] 4EA DEOAOA OEO AxAOA6 AO OOAA EI

OEi 601 A AA AEOOEI COEOEAA &OI i OEA OAOI
Termil T1 1T U8 O+11T x0Oho AAAT OAET ¢ O OEA AA
the fact in question, which may be inferred from circumstances. In contrast,

OEO AxAOAo All1i1Tx0 A 1T AxUAOh ET OEA 1 EIE

to represent clients without risk of a violation of Rules 1.7, 1.9, 1.10 and 1.11,

if the lawyer knows, based on reasonable recollection and information
provided by the client in the ordinary course of the consultation, that the
representation presents a conflictof-interest. Insuch a case, knowledge may

not be inferred from circumstances. This is because a lawyer who is
representing a client in the circumstances addressed by this Rule is not able to

check systematically for conflicts. A conflicbf-interest that would otherwise

AA Ei POOAA O1T A 1 AxUAO AAAAOOCA 1T &£ OEA |
preclude the lawyer from representing a client in a limited services program.

.10 xEI1 OEA 1AxUAOG6O DPAOOEAEDPAOEITT EI
firm from undertaking or continuing the representation of clients with

ET OAOAOOO AAOGAOOA O1 A Al EAT O AAET ¢ OAE
REPORTERSNOTES

Model Rule 6.5 (2002) corresponds in substance to M. Bar R. 3.4()).
Both rules address the issue of the gglication of the rules governing conflicts
of interest in the context of limited representation. The general rule providing
for limited representation is found in Rule 1.2.

According to the Annotated Rules of Professional Conduct published by
OEA | ule &5 wés2adopted in 2002 in response to concerns that a strict
application of the conflictorfET OAOA OO 001 AOG Oi AU AA AA
serving as volunteers in programs [providing] shortterm limited legal
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services under the auspices of a nonprofibrganization or a courtannexed

PDOI COAi8d )YI -AET A OEEO OUPA 1T &£ OADPO
OADOAOAT OAOEIT T 80 AEA 1111 OAOGEIT CI1TAO 1
TT OAEAOAT AA OF OEA x1 OA OO1I 1 61 6AAOS8SG

AEA 11117 OAGET T  Adrmb liidd Qeljad Bervices @iy &1 OO
OOAOAO 1T &£ OEA O1I Ei EOAA OAT PA6 OADPOAOGAT C
are limited in duration as well as purpose. Because they are sherm, the
reasoning goes, it would be impracticable to require a conflicts clbk each
time legal advice is offered. . . . Under Rule 6.5, the relationship that arises in
these settings will be unique: the recipient of the advice will not become a
CAT AOAT bDbOODBPI OA &I Ooi AO Al EAT 08 4EA 1 A:
in other words, will not come back to disqualify the lawyer from future long
OAOI OAlI AGEI 1 OEEDPOS8O

Because Model Rule 6.5 (2002) is consistent with Maine Bar Rules and
practice, the Task Force recommended adoption as written.

INFORMATIONABOUTLEGALSERVICES
RULE7.1  COMMUNICATIONSONCERNING BAWYERS SERVICES

A lawyer shall not make a false or misleading communication about the
I AxUAO 1T O OEA 1 AxUAOBO OAOOEAAO8 ' Al
contains a materialmisrepresentation of fact or law, or omits a fact necessary
to make the statement considered as a whole not materially misleading.

COMMENT
[1] 4EEO 201 A cCci OAOT 6 Alil AlTii1 Ol EAAQE
including advertising permitted by Rule 7.2. Whtever means are used to
i AEA ETT xT A 1 AxUAOG6O OAOOEAAOh OOAOQOAI A

[2] Truthful statements that are misleading are also prohibited by
this Rule. A truthful statement is misleading if it omits a fact necessary to
make the lamyA O6 O AT i 1 OT EAAOCEIT Ai 1T OEAAOAA A
misleading. A truthful statement is also misleading if there is a substantial
likelihood that it will lead a reasonable person to formulate a specific



AT T AT OOETT AAT OO OEA | casfarAvdich th@e i©moA 1 A x
reasonable factual foundation.

B8] 'T AAOAOOEOAI AT O OEAO OOOOEAEOI T U
on behalf of clients or former clients may be misleading if presented so as to
lead a reasonable person to form an unjustified ¢ectation that the same
results could be obtained for other clients in similar matters without

s o~ A~ s~

OAEAOAT AA O OEA OPAAEEZEA MEAAOOAIT ATA
3EIi EIl Aol uh AT O1 OOAOOAT OEAOGAA AT I PAOEOI
the services or fees of other lawyers may be misleading if presented with such
specificity as would lead a reasonable person to conclude that the comparison

can be substantiated. The inclusion of an appropriate disclaimer or qualifying
language may preclude finding that a statement is likely to create unjustified

expectations or otherwise mislead a prospective client.

[4] See also Rule 8.4(e) for the prohibition against stating or implying
an ability to influence improperly a government agency or officialor to
achieve results by means that violate the Rules of Professional Conduct or
other law.

REPORTERS NOTES

Model Rule 7.1 (2002) prohibits lawyers from making false or
i EOI AAAET ¢ AT 11 OTEAAOETIT O AAT 66 OEA 1
including the omission of a fact necessary to make a true statement not
misleading. There is no direct analog in the Maine Bar Rules; However, M. Bar
R. 3.9(a) prohibits any form of false advertising; and M. Bar R. 3.9(c), prohibits
OEI POT PAO6 DOAI E Aat akdl IlkeIIyCDd rEsfIAiI® Edall a0tionO E
Oi AOAT U OI EAOAOGO 10 1 A1 EAET OOI U ETEOC
APDPAAT DPOEI AOEIT U O O&FZAAORh COAAAR AAOI
Model Rule 7.1 (2002) sets forth a broader prohibition than M. BaR. 3.9(a)
and (c); it covers all false or misleading communications, including advertising
permitted by Rule 7.2, whether public or private.

The Task Force believed this rule places a reasonable obligation on
lawyers to ensure that their statements about themselves or their legal
services are not false or misleading. Because this rule underlines the
iImportance of the integrity of the profession, the Task Force recommended
adoption of Model Rule 7.1 as written.
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RULE7.2 ADVERTISING

(@) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through written, recorded or electronic
communication, including public media.

(b) A lawyer shall not give anything of value to a person for
OAAT I T AT AET ¢ OEA xdegtthat dlanyedmayAOOEAAO

(1) pay the reasonable costs of advertisements or communications
permitted by this Rule;

(2) pay the usual charges of a legal service plan or a Aol -profit
or qualified lawyer referral service. A qualified lawyer referral
service is alawyer referral service operated, sponsored or
approved by a bar association or bar regulatory organization;

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or a nonlawyer professional
pursuant to an agreement nototherwise prohibited under
these Rules that provides for the other person to refer clients
or customers to the lawyer, if

(1) the reciprocal referral agreement is not exclusive, and

(i) the client is informed of the existence and nature of the
agreement.

(c) Any communication made pursuant to this rule shall include the
name and office address of at least one lawyer or law firm
responsible for its content.

COMMENT
[1] To assist the public in obtaining legal services, lawyers should be

allowed to make known their services not only through reputation but also
through organized information campaigns in the form of advertising.



Advertising involves an active quest for clients, contrary to the tradition that a

lawyer should not seek clientele. HoweverDEA BDOAI EA6O 1T AAA O
legal services can be fulfilled in part through advertising. This need is
particularly acute in the case of persons of moderate means who have not

made extensive use of legal services. The interest in expanding public

infor mation about legal services ought to prevail over considerations of
tradition. Nevertheless, advertising by lawyers entails the risk of practices

that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning
alAxUAO60O0 TAIT A T O Z£EOI TAI Ah AAAOAOGO Al
OAOOGEAAO OEA 1 AxUAO xEIlT O1 AAOOAEAN OE
determined, including prices for specific services and payment and credit
AOOAT CAT AT O0ON A nduAge Bbliy;hémesmlf ©fdrénCek ant, A
with their consent, names of clients regularly represented; and other
information that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matteof
subjective judgment. Some jurisdictions have had extensive prohibitions
against television advertising, against advertising going beyond specified facts
AAT OO A 1 AxUAOh T O ACAET 0O OOT AECIT E £ZEA,
the most powerful media for getting information to the public, particularly
persons of low and moderate income; prohibiting television advertising,
therefore, would impede the flow of information about legal services to many
sectors of the public. Limiting the information hat may be advertised has a
similar effect and assumes that the bar can accurately forecast the kind of
information that the public would regard as relevant. Similarly, electronic
media, such as the Internet, can be an important source of information about
legal services, and lawful communication by electronic mail is permitted by
this Rule. See Rule 7-2 setting forth Aspirational Goals for Lawyer
Advertising.

[4] Neither this Rule nor Rule 7.3 prohibits communications
authorized by law, such as noticéo members of a class in class action
litigation.

Paying Others to Recommend a Lawyer

[5] Lawyers are not permitted to pay others for channeling
professional work. Paragraph (b)(1), however, allows a lawyer to pay for
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advertising and communications permitted by this Rule, including the costs of
print directory listings, on-line directory listings, newspaper ads, television
and radio airtime, domairnname registrations, sponsorship fees, banner ads,
and group advertising. A lawyer may cmpensate employees, agents and
vendors who are engaged to provide marketing or clientevelopment
services, such as publicists, publicelations personnel, businessdevelopment
staff and website designers. See Rule 5.3 for the duties of lawyers and law
firms with respect to the conduct of nonlawyers who prepare marketing
materials for them.

[6] A lawyer may pay the usual charges of a legal service plan or a
not-for-profit or qualified lawyer referral service. A legal service plan is a
prepaid or group legd service plan or a similar delivery system that assists
prospective clients to secure legal representation. A lawyer referral service,
on the other hand, is any organization that holds itself out to the public as a
lawyer referral service. Such referral srvices are understood by laypersons to
be consumeroriented organizations that provide unbiased referrals to
lawyers with appropriate experience in the subject matter of the
representation and afford other client protections, such as complaint
procedures or malpractice insurance requirements. Consequently, this Rule
only permits a lawyer to pay the usual charges of a ndor-profit or qualified
lawyer referral service. A qualified lawyer referral service is one that is
operated, sponsored or approved by aar association.

[7] A lawyer who accepts assignments or referrals from a legal
service plan or referrals from a lawyer referral service must act reasonably to
assure that the activities of the plan or service are compatible with the
I AxUAOS O amhlijaieADSeE Rule 5.3. Legal service plans and lawyer
referral services may communicate with prospective clients, but such
communication must be in conformity with these Rules. Thus, advertising
must not be false or misleading, as would be the cagghe communications of
a group advertising program or a group legal services plan would mislead
prospective clients to think that it was a lawyer referral service sponsored by
a state agency or bar association. Nor could the lawyer allow -person,
telephonic, or reattime contacts that would violate Rule 7.3.

[8] A lawyer also may agree to refer clients to another lawyer or a

nonlawyer professional, in return for the undertaking of that person to refer
clients or customers to the lawyer. Such reciprocateferral arrangements
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referrals or as to providing substantive legal services. See Rules 2.1 and 5.4(c).
The lawyer does not violate paragraph (b) of this Rule by agreeing to refer
clients to the other lawyer or nonlawyer professional, so long as the reciprocal
referral agreement is not exclusive and the client is informed of the referral
agreement. Conflictsof-interest created by such arrangements are governed
by Rule 1.7. Reciprocalreferral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they
comply with these Rules. This Rule does not restrict referrals or divisions of
revenues or net income among lawyers within firms compried of multiple
entities.

REPORTERS NOTES

-TAAT 201'A x8¢ jegmmgQqh OAAT CI EUETC A
her legal services, is substantively in accord with M. Bar R. 3.9(f)(2). Model
Rule 7.2 provides a concise framework foOAAT CT EUET C A | Ax U/
advertise his or her services subject to certain restrictions. Aspirational goals
for lawyer advertising content are set forth in Rule 7.2A.

"AAAOOA - AETA EAO 11 OADPDPOI POEAOA O
qualified lawyer referral services, the Task Force modified the language in
subsection (b)(2) to correspond to the language in M. Bar R. 3.9(f)(2)
jIObAOAOGAAR OPITO1T OAA 1O APDPOI OAA AU A A

Model Rule Comment [8] suggested a prohibition on referral &s. The
Task Force deleted this prohibition consistent with Maine Rule of Professional
Conduct 1.5(e) (permitting referral fees under certain circumstances).

Because the Task Force thought Rule 7.2 presented a sound articulation
of many of the issues impcated in connection with attorney advertising, it
recommended adoption as written, with the noted modifications.

RULE7.2-A ASPIRATIONALGOALS FORAWYERADVERTISING
These aspirational goals are intended to provide suggested objectives
that all lawyers who engage in advertising their services should be

encouraged to achieve in order that lawyer advertising may be more effective
and reflect the professionalism of the Igal community.
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(@) A lawyer should ensure that any advertising that the lawyer
communicates or causes to be communicated by publication,
broadcast, or other media is informative to potential clients, is
presented in an understandable and dignified fashiorgnd accurately
portrays the serious purpose of legal services and our judicial
system. When advertising, though not false or misleading,
degenerates into undignified and unprofessional presentations, the
public is not served, the reputation of the lawyemwho advertises may
OO0&£EAOh AT A OEA DPOAI EAGO AT T EZEAAT A
judicial system may be harmed. Lawyers who advertise should
OAAT CT EUA OEAEO T AI ECAOEIT O AAOQA
legal profession and our system of juste. In furtherance of these
goals, lawyers who advertise should:

-

(1) avoid statements, claims, or comparisons that cannot be
objectively substantiated;

(2) avoid representations that demean opposing parties, opposing
lawyers, the judiciary, or others involvedin the legal process;

(3) avoid crass representations or dramatizations, hawkish
spokespersons, slapstick routines, outlandish settings, unduly
dramatic music, sensational sound effects, and unseemly
slogans that undermine the serious purpose of legal servise
and the judicial system,;

(4) avoid representations to potential clients that suggest
promises of results or will create unjustified expectations such
AO OCOAOAT OAAA OAOCOI 666 1T O OxA cC.

(5) clearly identify the use of professional actors orother
spokespersons who may not be providing the legal services
advertised unless it is readily apparent from the context of the
advertisement that the actor or spokesperson does not provide
the advertised legal services (e.g., a radio advertisement in
which the speaker does not purport to be the lawyer or a
member of the firm);
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(6) avoid the use of simulated scenes, actors who portray lawyers,
clients or participants in the judicial system, and
dramatizations unless they are clearly identified as such;

(7) avoidrepresentations that suggest that the ingenuity or prior
record of a lawyer, rather than the merits of the claim, are the
principal factors likely to determine the outcome of the
representation; and

(8) avoid representations designed to appeal tgreed, exploit the
fears of potential clients, or promote a suggestion of violence.

(b) The responsibilities set forth in this Rule are aspirational and not
to be enforced through disciplinary process.

COMMENTS
fr 3AA 2APT OOAOB0 .1 OAO8Y
REPORTERS NOTES

Rule 7.2A, derived from M. Bar R. A, is not based on or included as
part of the Model Rules. The Aspirational Goals in M. Bar RA2vere adopted
Au OEA - AETA 30POAT A *OAEAEAI #1000 i
assistance to lawyers who seek to knoywnot what is theminimally acceptable
behavior for a lawyer, but rather, what conduct attorneys should aspire to
achieve in their efforts to advance the professionalism and credibility of the
DOl EFAOGQENRT 281 A60 AAI BDPOEI T AU folibimedl a3 ODOA
2002 review of the advertising rules conducted by the Advisory Committee on
the Rules of Professional Responsibility, which was charged with the task of
recommending whether the advertising rules should be changed, and if so, in
what way. The Advisory Committee considered the advertising rules from
other jurisdictions. It conducted an open forum for the purposes of soliciting
comments from Maine lawyers. The Advisory Committee received a number
of comments, and after consideration of these ooments, it ultimately

4 SEPARATESTATEMENT OFCHIEF USTICESAUFLEY REGARDING THEOURTSADOPTION ORASPIRATIONAL
GOALS FORLAWYER PROFESSIONALISMVITH WHOM JUSTICESCLIFFORD RUDMAN, DANA AND LEVY JOIN,
January12, 2005.
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o in a dignified and professional manner without infringing on the First )
| AT ATl A1 060 bpOi OAAOEIST 1T &£ Al I 1 AOAEAI OE

RuULE7.3 DIRECTCONTACT WITHPROSPECTIVELIENTS

(@ A lawyer, in person, by live telephone, or by redime electronic
contact, shall not solicit professional employment from a
non-commercial client if such solicitation involves or has substantial
potential of harassing comluct, coercion, duress, compulsion,
intimidation or unwarranted promises of benefits. The prospective
Al EAT 060 O1I PEEOOEAAOQEIT 1 OACAOAET C
emotional state of the prospective nhorcommercial client; and the
circumstances in which he solicitation is made are factors to be

considered when evaluating the solicitation.

(b) A lawyer shall not solicit professional employment from a
prospective client by written, recorded or electronic communication
or by in-person, telephone or realtime electronic contact even when
not otherwise prohibited by paragraph (a), if the prospective client
has made known to the lawyer a desire not to be solicited by the

lawyer.

(c) [Reserved]

(d) Subject to the prohibitions in paragraphs (a) and (b), a lawyer
may participate with a prepaid or group legal service plan operated
by an organization not owned or directed by the lawyer that uses in
person or telephone contact to solicit memberships or subscriptions
for the plan from persons who are not known to need legal s@ces
in a particular matter covered by the plan.

(e) Subject to the prohibitions in paragraphs (a) and (b), a lawyer
may participate in, and announce the availability of, an approved
courthouse legal assistance program that offers free representation
to unrepresented clients.

5 Letter from Michael A. Nelson, Chair of the Advisory Committee on the Rules of Professional
Responsibility, to Chief Justice Saufley, September 25, 2002.
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COMMENT

[1] There is a potential for abuse inherent in direct irperson, live
telephone or realtime electronic contact by a lawyer with a prospective
non-commercial client known to need legal services. These forms of contact
between a lawyer and a prospective client potentially subject the layperson to
the private importuning of the trained advocate in a direct interpersonal
encounter. The prospective client, who may already feel overwhelmed by the
circumstances giving rise tothe need for legal services, may find it difficult
fully to evaluate all available alternatives with reasoned judgment and
appropriate selfET OAOAOO EIT OEA EAAA | £ OEA
upon being retained immediately. The situation is fraght with the possibility
of undue influence, intimidation, and ovefreaching.

[2] This potential for abuse inherent in direct inperson, live
telephone or reattime electronic solicitation of prospective clients justifies its
prohibition under certain cir cumstances, particularly since lawyer advertising
and written and recorded communication permitted under Rule 7.2 offer
alternative means of conveying necessary information to those who may be in
need of legal services.

[3] The contents of advertisements and communications permitted
under Rule 7.2 can be permanently recorded so that they cannot be disputed
and may be shared with others who know the lawyer. This potential for
informal review is itself likely to help guard aganst statements and claims
that might constitute false and misleading communications, in violation of
Rule 7.1.

[4] Paragraph (a) is not intended to prohibit a lawyer from
participating in constitutionally protected activities of public or charitable
legd service organizations or bona fide political, social, civic, fraternal,
employee or trade organizations whose purposes include providing or
recommending legal services to its members or beneficiaries.

[5] Even permitted forms of solicitation can be abusd. Thus, any
solicitation which contains information which is false or misleading within the
meaning of Rule 7.1, which involves coercion, duress or harassment within
the meaning of Rule 7.3(b)(2), or which involves contact with a prospective
client who has made known to the lawyer a desire not to be solicited by the
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lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
sending a letter or other communication to a client as permitted by Rule 7.2
the lawyer receives no response, anfurther effort to communicate with the
prospective client may violate the provisions of Rule 7.3(b).

[6] This Rule is not intended to prohibit a lawyer from contacting
representatives of organizations or groups that may be interested in
establishing a graup or prepaid legal plan for their members, insureds,
beneficiaries or other third parties for the purpose of informing such entities
of the availability of and details concerning the plan or arrangement which the
Il AxUAO T O 1 AxUAOG @ ThWEHd of Eo@muwieation & hof O
directed to a prospective client. Rather, it is usually addressed to an individual
acting in a fiduciary capacity seeking a supplier of legal services for others
who may, if they choose, become prospective clients of ghlawyer. Under
these circumstances, the activity which the lawyer undertakes in
communicating with such representatives and the type of information
transmitted to the individual are functionally similar to and serve the same
purpose as advertising permited under Rule 7.2.

[7] General announcements by lawyers, including changes in
personnel or office location, do not constitute communications soliciting
professional employment from a client known to be in need of legal services
within the meaning of thisRule.

[8] Paragraph (d) of this Rule permits a lawyer to participate with an
organization which uses personal contact to solicit members for its group or
prepaid legal service plan, provided that the personal contact is not
undertaken by any lawyer who wauld be a provider of legal services through
the plan. The organization must not be owned by or directed (whether as
manager or otherwise) by any lawyer or law firm that participates in the plan.
For example, paragraph (d) would not permit a lawyer to crea an
organization controlled directly or indirectly by the lawyer and use the
organization for the in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The
communication permitted by these orgaizations also must not be directed to
a person known to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal serviggan must



reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2
and 7.3(b). See 8.4(a).

[9] There are several court connected legal assistance programs
sponsored by legal aid organizations, bar associations, and others that, with
prior approval of a judge or the Administrative Office of the Courts, provide
advice to unrepresented individuals at court proceedings. These programs
are important to support access to justice for traditionally underrepresented
individuals and groups who may not be aware of these assistance programs.
Subparagraph (e) clarifies that attorneys participating in these programs may
announce their availability to provide assistance before the start of and during
court proceedings.

REPORTERS NOTES

Model Rule 7.3 (2002), describing the circumstances under which a
lawyer may solicit clients, covers many of the issues addressed by M. Bar R.
o8 wj £JQj p Q8 4EA - T AAl 201 A8O 1 OECET A
prospective clients. The Task Force discussed the concerns underlying this
categorical prohibition: lawyer overreaching or harassing vulnerable
prospective clients through direct solicitations. The Task Force ultimately
conduded that such concerns were adequately addressed by limiting
solicitation to circumstances in which a lawyer could overreach or harass
non-commercial clients. Nomrcommercial prospective clients are those
individual clients in need of legal services in an-commercial or personal
matters or circumstances.

Model Rule 7.3(c) (2002) requires that all advertising material contain
OEA Agbl EAEO ET AEAAOCEIT OEAO EO EO O! A
requirement is to prevent deceptive solicitations The Task Force believed
that the prospective client harassment, deception and lawyer overreaching
concerns are amply addressed by the dictates set forth in Model Rules 7.1 and
7.2 (2002). As such, the Task Force concluded, such categorical prohibitions
and mandates are unnecessary.

__Read in concert with proposed Maine Rules of Professional Conduct 7.1
AT A x8¢ AT A OEA O! OPEOAOGEITAT 'TAI O £A&
found in proposed Maine Rule of Professional Conduct 7?4&), the revised
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structure and content of Rule 7.3 reflects time tested and accepted
professional lawyer advertising and solicitation practices in Maine.

Subsection (e), added after full Task Force activity had concluded, clarifies
that solicitation of potential clients within a courthouse legal assistance

program, is permissible, subject to the limits of subsections (a) and (b).
Accordingly, the Task Force recommended its adoption as modified.

RULE7.4 COMMUNICATION OFIELD OFPRACTICE ANISPECIALIZATION

(@) A lawyer may communicate the fact that the lawyer does or does
not practice, concentrate or specialize in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United
States Patent and Trademark Office may use the designdtio 00 AOAT O

P ~ A P A~ s A

1 OO1T O1 Aue T O A OOAOCOAT OEAI 1T U OEI EI A

(c) A lawyer engaged in Admiralty practice may use the designation
O! Ai EOA1 OU ! 601 Ol Auhd O©00T AOT O EI
similar designation.

(d) A lawyer shall not state or imply that a lawer is certified as a
specialist in a particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization
that has been approved by an appropriate state authority or
that has been accredited by the Maine Board of Overseers of
the Bar; and

(2) the name of the certifying organization is clearly identified in
the communication.

COMMENT

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of
DOAAOGEAA ET Al i1 O EAAOGEI T O AAipQdiceDEA 1 .
only in certain fields, or will not accept matters except in a specified field or
fields, the lawyer is permitted to so indicate. A lawyer is generally permitted
Ol OOAOA OEAO OEA 1 AxUAO EO A OODPAAEA] |

Ve ~ A P ~ ~ N

ET 6 DAOOEADOI AO AEAI AOGh ABOO OOBAE Aiii 61

24¢



i EOI AAAET ¢co6 OOAT AAOA ADPDBPI EAA ET 201 A

I AxUAO8O OAOOEAAOS

[2] Paragraph (b) recognizes the longestablished policy of the Patent
and Trademark Ofice for the designation of lawyers practicing before the
Office. Paragraph (c) recognizes that designation of Admiralty practice has a
long historical tradition associated with maritime commerce and the federal
courts.

[3] Paragraph (d) permits a lawyerto state that the lawyer is certified
as a specialist in a field of law if such certification is granted by an
organization approved by the Maine Board of Overseers of the Bar
Certification signifies that an objective entity has recognized an advanced
degree of knowledge and experience in the specialty area greater than is
suggested by general licensure to practice law. Certifying organizations may
be expected to apply standards of experience, knowledge and proficiency to
ET OOOA OEAO A 1 abaspédealidtds meahiAgiuCand=éidble. In
order to insure that consumers can obtain access to useful information about
an organization granting certification, the name of the certifying organization
must be included in any communication regarding th certification.

REPORTERS NOTES

-TAA1T 201 A x8t1 jg¢gnngcqh AAAOAOOET ¢

concentration or specialty, is substantially in accord with M. Bar R. 3.8. Both
rules recognize the positive benefits that flow from a lawyer communicartig
truthfully to the public about his or her professional expertise. The Task
Force, however, recommended that Model Rule 7.4 (2002) be modified to
reflect the fact that only the Maine Board of Overseers of the Bar is authorized
under Maine law to approvea certifying organization, and to include the
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Maine Bar Rule 4(d)(24).

With those modifications, the Task Force recommended adoption of
Rule 7.4.
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